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FIN-2017-A002 April 5, 2017 

1. The FATF (www.fatf-gafi.org) is a 37-member intergovernmental body that establishes international standards to 
combat money laundering and counter the financing of terrorism and proliferation of weapons of mass destruction.  
The United States is a member of the FATF.

2. The FATF public identification of countries with strategic AML/CFT deficiencies is in response to the G-20 
leaders’ call for the FATF to reinvigorate its process for assessing countries’ compliance with international AML/
CFT standards.  The G-20 leaders have consistently called for the FATF to issue regular updates on jurisdictions 
with strategic deficiencies.  Specifically within the FATF, the International Cooperation Review Group (ICRG) 
monitors and identifies countries with AML/CFT deficiencies.  For more information on the ICRG procedures, 
please visit the FATF’s website – www.fatf-gafi.org/topics/high-riskandnon-cooperativejurisdictions/documents/
moreabouttheinternationalco-operationreviewgroupicrg.html.

3. 31 U.S.C. § 5318(h) and (i).

Advisory on the FATF-Identified Jurisdictions with AML/CFT Deficiencies

On February 24, 2017, the Financial Action Task Force (FATF) updated its list of jurisdictions 
with strategic AML/CFT deficiencies.  These changes may affect U.S. financial institutions’ 
obligations and risk-based approaches with respect to relevant jurisdictions.

As part of the FATF’s listing and monitoring 
process to ensure compliance with its international 
Anti-Money Laundering and Countering the 
Financing of Terrorism (AML/CFT) standards, 
the FATF identifies certain jurisdictions as having 
strategic deficiencies in their AML/CFT regimes.1   
These jurisdictions appear in two documents: 
(I) the “FATF Public Statement,” which includes 
jurisdictions that are subject to the FATF’s call 
for countermeasures or are subject to Enhanced 
Due Diligence (EDD) due to their AML/CFT 

I. Jurisdictions that are subject to the FATF’s call for countermeasures 
or are subject to EDD due to their AML/CFT deficiencies

The FATF has indicated that the following jurisdictions have strategic deficiencies in their 
AML/CFT regimes and has called upon its members and urged all jurisdictions to (A) impose 
countermeasures and/or (B) consider the risk arising from each jurisdiction due to a lack of 
sufficient progress in addressing AML/CFT deficiencies.  

deficiencies, and (II) “Improving Global AML/CFT 
Compliance: on-going process,” which includes 
jurisdictions identified by the FATF to have AML/
CFT deficiencies.2  On February 24, 2017, the 
FATF updated both of these documents with 
the concurrence of the United States.  Financial 
institutions should consider these changes 
when reviewing their enhanced due diligence 
obligations and risk-based policies, procedures, 
and practices with respect to the jurisdictions 
noted below.3
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Please click on each jurisdiction for additional information.

See Subsections A and B for FinCEN Guidance on each  
jurisdiction listed in Section I of this advisory.

A. Countermeasures:

 Democratic People’s Republic of Korea (DPRK)

B. Enhanced Due Diligence:

 Iran

Summary of Changes to this List

• There have been no changes to this list.  

 U.S. financial institutions should be aware that in June 2016 FATF recognized Iran’s progress 
in adopting and making high-level commitments to an Action Plan to address its strategic anti-
money laundering and anti-terror financing deficiencies.  In recognition of this progress as well 
as the continued risk posed by Iran to the international financial system, the FATF conditionally 
suspended its call for counter-measures against Iran for a period of 12 months during which time 
the FATF will closely monitor Iran’s progress in implementing the Action Plan.  Accordingly, 
until that 12-month period ends in June 2017, the FATF has removed Iran from category A 
(Countermeasures) and placed this jurisdiction in category B (Enhanced Due Diligence).

II. Jurisdictions identified by the FATF as having AML/CFT deficiencies
The FATF has identified the following jurisdictions as having deficiencies in their AML/CFT 
regimes, for which they have developed an action plan with the FATF.  Consequently, these 
jurisdictions are included in the following list of jurisdictions with AML/CFT deficiencies (as 
described in the FATF’s Improving Global AML/CFT Compliance: on-going process document).

Please click on each jurisdiction for additional information  
and see the FinCEN guidance in Section II.

Afghanistan, Bosnia and Herzegovina, Ethiopia, Iraq, Lao PDR, Syria, Uganda, Vanuatu, and Yemen.

Summary of Changes to this List

• Ethiopia has been added to the FATF listing and monitoring process due to a lack of effective 
implementation of its AML/CFT framework.  Ethiopia is the first country to be identified by 
the FATF based on the results of the 2012 FATF mutual evaluation methodology that assesses 
both technical compliance with the FATF Standards and the effectiveness of a country’s AML/
CFT regime.  Ethiopia has made a high-level political commitment to work with the FATF and 
the Eastern and Southern Africa Anti-Money Laundering Group (ESAAMLG) to strengthen its 
effectiveness and address any related technical deficiencies.
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Contact:

Immediate Release:

FinCEN and Manhattan U.S. Attorney
Announce Settlement with Former
MoneyGram Executive Thomas E. Haider

HaiderSettlement_050417.pdf 140.66 
KB

Steve Hudak
703-905-3770

May 04, 2017

WASHINGTON—The Financial Crimes Enforcement Network (FinCEN) and the U.S. Attorney’s Office for the
Southern District of New York announced today the settlement of claims under the Bank Secrecy Act (BSA)
against Thomas E. Haider, the former Chief Compliance Officer of MoneyGram International, Inc. Mr. Haider
has agreed to a three-year injunction barring him from performing a compliance function for any money
transmitter and has agreed to pay a $250,000 penalty. He also has admitted, acknowledged, and accepted
responsibility for the following, among other things:  (1) failing to terminate specific MoneyGram outlets after
being presented with information that strongly indicated that the outlets were complicit in consumer fraud
schemes; (2) failing to implement a policy for terminating outlets that posed a high risk of fraud; and (3)
structuring MoneyGram’s anti-money laundering (AML) program such that information that MoneyGram’s
Fraud Department had aggregated about outlets, including the number of reports of consumer fraud that
particular outlets had accumulated over specific time periods, was not generally provided to the MoneyGram
analysts who were responsible for filing suspicious activity reports with FinCEN. 

Acting FinCEN Director Jamal El-Hindi recognized the efforts of FinCEN’s Enforcement Division’s Office of
Special Investigations, and its Office of Compliance and Enforcement in this matter. He also expressed his
appreciation to Joon H. Kim, the Acting U.S. Attorney for the Southern District of New York, and his Office, for
their extensive contributions to the case and outstanding partnership with FinCEN.

“FinCEN relies on compliance professionals from every corner of the financial industry,” said Acting FinCEN
Director Jamal El-Hindi. “FinCEN and our law enforcement partners need their judgment and their skills to
effectively fight money laundering, fraud, and terrorist financing. Compliance professionals occupy unique
positions of trust in our financial system. When that trust is broken, it is important that we take action so that
the reputations of thousands of talented compliance officers are not diminished by any one individual’s
outlying egregious actions. We have repeatedly said that when we take an action against an individual, the
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record will clearly reflect the basis for that action. Here, despite being presented with various ways to address
clearly illicit use of the financial institution, the individual failed to take required actions designed to guard the
very system he was charged with protecting, undermining the purposes of the BSA. Holding him personally
accountable strengthens the compliance profession by demonstrating that behavior like this is not tolerated
within the ranks of compliance professionals.”

Acting U.S. Attorney Joon H. Kim said:  “Compliance officers perform an essential function, serving as the
first line of defense in the fight against fraud and money laundering.  Unfortunately, as today’s settlement
shows, Thomas Haider violated his obligations as MoneyGram's chief compliance officer. By failing to
terminate MoneyGram outlets that presented a high risk for fraud and to take other actions clearly required of
him, Haider allowed criminals to use MoneyGram to defraud innocent consumers. We are committed to
working with FinCEN to enforce the requirements of the Bank Secrecy Act and to hold individuals like Haider
accountable.”

In December 2014, FinCEN issued a $1 million civil money penalty against Mr. Haider for failing to ensure
that his company abided by the AML provisions of the BSA. The U.S. Attorney’s Office for the Southern
District of New York then filed a complaint in U.S. District Court that sought to enforce the penalty and to
enjoin Mr. Haider from employment in the financial industry. This settlement concludes those actions and was
approved by U.S. District Judge David S. Doty of the U.S. District Court for the District of Minnesota.

From 2003 to 2008, Mr. Haider was the Chief Compliance Officer for MoneyGram International Inc. Mr.
Haider oversaw MoneyGram’s Fraud Department, which collected thousands of complaints from consumers
who were victims of fraudulent schemes. Mr. Haider also headed MoneyGram’s AML Compliance
Department, which was charged with ensuring compliance with requirements under the BSA designed to
protect the financial system against money laundering and terrorist finance.

FinCEN seeks to protect the U.S. financial system from being exploited by illicit actors. Its efforts are focused
on compromised financial institutions and their employees; significant fraud; third-party money launderers;
transnational organized crime and security threats; and cyber threats. FinCEN has a broad array of
enforcement authorities to target both domestic and foreign actors affecting the U.S. financial system.

###

FinCEN’s mission is to safeguard the financial system from illicit use and combat money laundering and
promote national security through the collection, analysis, and dissemination of financial intelligence and
strategic use of financial authorities.
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Immediate Release:

Update Regarding Imposition of Fifth
Special Measure against FBME Bank, Ltd.

May 05, 2017

In its April 14, 2017 order granting FinCEN's motion for summary judgment, the U.S. District Court for the
District of Columbia lifted the stay blocking the implementation of the March 31, 2016 Final Rule imposing a
prohibition on opening or maintaining correspondent accounts for, or on behalf of, FBME Bank, Ltd. pursuant
to Section 311 of the USA PATRIOT Act.  On April 28, 2017, the U.S. Court of Appeals for the District of
Columbia Circuit denied FBME's motion for stay pending appeal.  Accordingly, the Final Rule is in effect. 
FBME is appealing the district court's decision. 
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Contact:

Immediate Release:

FinCEN Awards Recognize Law
Enforcement Success Stories Supported
by Bank Secrecy Act Reporting

LE Awards 2017 FINAL May9.pdf 155.53 
KB

Steve Hudak
703-905-3770

May 09, 2017

WASHINGTON—The Financial Crimes Enforcement Network (FinCEN) held its third annual Law
Enforcement Awards ceremony today at the U.S. Department of the Treasury.  FinCEN presented awards to
law enforcement agencies that use Bank Secrecy Act reporting provided by financial institutions in their
criminal investigations.  The goals of the program are to recognize law enforcement agencies that made
effective use of financial institution reporting to obtain a successful prosecution, and to demonstrate to the
financial industry the value of its reporting to law enforcement.  The program emphasizes that prompt and
accurate reporting by the financial industry is vital to the successful partnership with law enforcement to fight
financial crime.

“The scope and quality of the data that we are collecting through Bank Secrecy Act reporting is constantly
improving, and FinCEN has made great advancements to provide law enforcement and stakeholders faster
and easier access to financial intelligence that will assist with investigations and prosecutions,” said Treasury
Secretary Steven T. Mnuchin, who congratulated award recipients at the opening of the awards ceremony. 
“These success stories highlight the value of our ongoing efforts to strengthen partnerships to combat money
laundering, fraud, corruption, criminal trafficking, and other illicit activities.”

The program includes six award categories recognizing achievements in combatting significant threats to the
integrity of the financial system and the safety of our communities.  The program is open to all Federal, state,
local, and tribal law enforcement agencies.  The 2017 award recipients are listed below. 

SAR Review Task Force: New York State Police

The New York State Police Special Investigations Unit at the Financial Crimes Unit (FCU) identified
suspicious transactions occurring in the Hudson Valley Region indicative of money laundering as part of
Suspicious Activity Report (SAR) review initiatives.  The impetus of the investigation was a single financial
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institution reporting an unusual pattern of cash deposits.  The reporting bank indicated that it believed much
of the cash was derived from the illegal sale of marijuana.  The funds were rapidly withdrawn from ATM
locations across the United States.  Investigators identified many additional reports containing sensitive
financial information, dating back another year, indicating similar activity in this account.

Further investigation demonstrated that these individuals were connected to a larger criminal organization
than originally believed, allowing the organization to be considered an “enterprise” and eligible to be charged
under the Racketeer Influenced and Corrupt Organizations Act.

Investigators discovered extensive criminal histories for many of the individuals associated with this
organization, including narcotics and firearms possession charges on several individuals.  The Special
Investigations Unit initiated a criminal investigation, and the two parallel investigations led to the identification
of expansive criminal organizations responsible for bringing large quantities of narcotics into the region,
operating business fronts used to launder funds, weapons trafficking, bulk cash smuggling, and extensive
gang activity, including murder.  Over 100 individuals belonging to several different street and prison gangs
were identified, ranging from leadership to low-level associates, along with residences and vehicles belonging
to these individuals.

As a result of this multi-agency investigation, law enforcement successfully seized 16 firearms, 14 kilos of
cocaine, 12 pounds of marijuana, 90 grams of crack cocaine, 153 grams of heroin, 75 oxycodone pills,
$200,000 in cash, and several vehicles.  Coordinated efforts resulted in the arrest and indictment of 55
individuals in the Northern and Southern Districts of New York.

Transnational Organized Crime: Federal Bureau of Investigation (FBI)

The FBI initiated an investigation after receiving a referral from local law enforcement regarding an individual
suspected of carrying out various fraud and money laundering schemes.  A review of sensitive financial
information identified a high volume of data enabling investigators to identify 80 accounts controlled by the
primary target and identify funds that appeared to be derived from criminal activity.  The individual was
arrested and charged with money laundering, which subsequently led to his cooperation with law
enforcement.

Based on information this individual provided after agreeing to cooperate with the FBI, investigators
uncovered a network of criminal actors located in the United States and Canada.  Investigators then used this
information to identify additional accounts and transactions involving these newly identified targets at financial
institutions located throughout the United States.  These financial institutions described suspected money
laundering activity though a series of businesses and trust accounts located in several countries.
 Investigators also identified additional ongoing criminal investigations by other agencies targeting this same
network of individuals.

Investigators began working closely with the other agencies to identify the full scope of this criminal
organization.  The information obtained during this coordination led the FBI to consider this criminal
organization one of its highest priority transnational organized crime targets.  Working closely with foreign and
domestic law enforcement partners, investigators identified members of this criminal organization operating
from all over the world.  Analysis of financial activity indicated that this organization was bringing in $100-
$300 million in annual criminal proceeds in North America alone.

Authorities arrested and indicted the targets on various money laundering, fraud, and conspiracy charges.
 Several suspects pled guilty before their cases went to trial.  Several targets went to trial, where all
defendants were convicted on all counts.

Transnational Security Threats: Federal Bureau of Investigation (FBI)
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The FBI used a high volume of sensitive financial information over several years during the course of its
investigation into a criminal organization moving hundreds of millions of U.S. dollars to support foreign
nuclear and ballistic missile programs.

This investigation identified two families engaged in criminal activities.  These families each operated a
network of exchange houses, precious metals companies, trading companies, and front companies
throughout the Middle East to carry out financial activity for the benefit of multiple OFAC-sanctioned entities,
as well as several entities with close ties to foreign military organizations. 

This investigation utilized information gleaned from financial data to confirm information necessary to issue
search warrants and subpoenas to multiple U.S. financial institutions.  Piecing together many pieces of
financial data, they determined that the targets were operating one particular exchange house for foreign
remittances.  This information enabled a grand jury to issue more than 100 subpoenas to U.S. financial
institutions relating to more than 300 targets.  These subpoenas identified millions of transactions totaling
over $200 billion.

During the FBI investigation, foreign authorities took legal action against several of the targets, who were
arrested on a range of charges, including billions of dollars in bribery, corruption, and embezzlement.  While
most of these charges were ultimately dropped, the FBI was able to compare data about the foreign law
enforcement investigation with evidence it had obtained through its own investigation and determined that
many significant elements of the foreign investigation supported conclusions the FBI had drawn based on
email, bank, and other data.  As a result of the publicity generated by the foreign investigation, law
enforcement gathered additional and previously unknown details on the identified individual targets and their
hundreds of associated shell companies.  This allowed the FBI to expand its search and more completely
map out the criminal network and its funding mechanisms.

The investigation ultimately led to criminal charges of conspiracy to commit money laundering, bank fraud,
and sanctions violations through two separate indictments against nine individuals, including an officer of a
foreign bank.  Prosecution of these individuals is still pending. Criminal forfeiture totals are expected to reach
hundreds of millions of dollars.
 

Cyber Threats: Internal Revenue Service-Criminal Investigation (IRS-CI)

A multi-year, multi-agency investigation, led by IRS-CI focused on several targets selling narcotics on the
dark web and distributing them throughout the United States through the U.S. Postal Service.  The primary
targets of this investigation conducted their online activity through The Onion Router (TOR), which provided
them with encryption and decryption of peer-to-peer connections.  This method provided the targets with
access to several dark web sites, on which they sold methamphetamine and marijuana.

The targets disguised their shipments of narcotics through the Postal Service inside packages filled with
markers and drawing paper.  Despite the targets’ use of multiple return addresses and sender names, Postal
inspectors were able to determine that the suspected narcotics mailings were originating from the same
individuals based on several telling packaging characteristics.

Investigators intercepted multiple packages as a result of search warrants.  Investigators were then able to
determine through internet service provider records that the username associated with several undercover
purchases on the dark web belonged to the same individual sending the narcotics through the Postal Service.
 Investigators determined that over a 6-month period, this individual sent 435 suspicious packages on at least
50 different occasions.
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Sensitive financial information identified during the course of this investigation detailed specific information
that corroborated the financial and personal information of the subjects of the investigation.  The data also
indicated that the subjects were using Bitcoins in an effort to conceal their illicit proceeds.  The information
identified in the financial data and from subpoenas issued to numerous financial institutions and Bitcoin
exchangers helped clarify the convoluted series of transactions conducted to launder the funds.

The targets only accepted payment for the narcotics in the form of Bitcoin.  The Bitcoins were then sent
through a Bitcoin “blender” to conceal their source.  The Bitcoins would then be redistributed back to the
targets through several Bitcoin exchangers before being converted into U.S. dollars and deposited into
several bank accounts.

The targets of this investigation were arrested on various drug charges, at which point several search
warrants were issued on several locations where methamphetamine, marijuana, and numerous firearms were
discovered.  The targets were subsequently indicted and pled guilty to various drug and money laundering
charges.  This is notable since this is the first case in this particular Midwest district where money laundering
charges were approved based on Bitcoin transactions.

Significant Fraud: Defense Criminal Investigative Service (DCIS)
 

DCIS initiated a long-term investigation based on structuring and excessive credit card charges identified by
multiple financial institutions on a single individual.  Two different working groups identified the transaction
data and referred it for further investigation.  Investigators determined that one of the subjects was
transferring funds to a company providing subcontractor support for a military contract in Afghanistan.
 Further investigation determined that the company receiving the funds was a shell company owned by a U.S.
military official to conceal bribery payments he was receiving in exchange for helping the primary target win
contracts.

Further financial analysis identified $24 million in transactions in the personal accounts of the primary target.
 The majority of the transactions were multi-million dollar deposits from his employer, which was a DOD prime
contractor providing logistical support and training to foreign military units.  These deposits were followed
immediately by transfers to several bank accounts and structured cash withdrawals.

A detailed analysis of sensitive financial information and contract documents revealed that the U.S. military
official received bribes from the primary target in exchange for sensitive bidding data, including bid amounts
of competitors and actual government estimates.  The official was also responsible for establishing those
estimates and assembling the team responsible for reviewing bids.  In return for his assistance in winning $54
million in bids, the primary target paid the official over $9 million through an extensive network of shell
companies and bank accounts. 

The targets of this investigation eventually pled guilty to various conspiracy, money laundering, obstruction,
and fraud charges.  Investigators seized $12.3 million in assets from the primary target and his employer and
the military official, including real property, vehicles, boats, aircrafts, firearms, gold coins, and bank accounts.

Third-Party Money Launderers:  Immigration and Customs Enforcement Homeland Security
Investigations (HSI)

Over the course of 18 months, HSI investigators utilized an extensive volume of sensitive financial information
to assist in their investigation into a large-scale illegal third-party money laundering organization.  The
investigation began based largely on information gleaned from a FinCEN-issued Geographic Targeting Order
(GTO).  This GTO required armored car services importing or exporting funds through two specific
geographies in the southwest border region to acquire additional identifying information on certain
transactions.
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The information that investigators discovered as a result of the GTO led them to focus on one particular
armored car company that appeared to be facilitating a money laundering scheme outside southern
California.  Investigators discovered that the company was importing U.S. dollars and Mexican pesos from
casas de cambio in Mexico and depositing them into shell company bank accounts that were opened and
operated by the two individuals who owned and operated the company.

Law enforcement was able to identify and connect an address for the armored car company that was shared
by several other companies owned by the same individuals.  Two of these newly identified companies were
registered as money services businesses (MSB).  Further investigation and a detailed analysis of financial
data indicated that these additional companies were simply shell companies that the two individuals used to
funnel millions of U.S. dollars back into Mexico.

Subpoenas were issued to the banks used by each of these companies, as well as to all of the people known
to be involved with the companies.  Transaction records identified cash deposits of $45 million over a 15-
month period, which were then transferred in and out of the accounts of the various companies owned by the
individuals before ultimately being wired to Mexico.

As a result of the investigation and discovery of the money laundering scheme, both individuals pled guilty to
violations regarding failures to maintain an effective anti-money laundering program.  They also lost all
licenses necessary to operate as an MSB and forfeited hundreds of thousands of U.S. dollars and Mexican
pesos.

###

FinCEN’s mission is to safeguard the financial system from illicit use and combat money laundering and
promote national security through the collection, analysis, and dissemination of financial intelligence and
strategic use of financial authorities.
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HOME · BLOG

Fact Sheet on Cuba Policy
JUNE 16, 2017 AT 1:05 PM ET BY THE WHITE HOUSE

President Donald J. Trump is changing the policy of the United States toward Cuba to achieve four
objectives:

1. Enhance compliance with United States law—in particular the provisions that govern the embargo of
Cuba and the ban on tourism;

2. Hold the Cuban regime accountable for oppression and human rights abuses ignored under the
Obama policy;

3. Further the national security and foreign policy interests of the United States and those of the Cuban
people; and

4. Lay the groundwork for empowering the Cuban people to develop greater economic and political
liberty.

Summary of Key Policy Changes:

The new policy channels economic activities away from the Cuban military monopoly, Grupo de
Administración Empresarial (GAESA), including most travel-related transactions, while allowing
American individuals and entities to develop economic ties to the private, small business sector in
Cuba. The new policy makes clear that the primary obstacle to the Cuban people’s prosperity and
economic freedom is the Cuban military’s practice of controlling virtually every profitable sector of the
economy. President Trump’s policy changes will encourage American commerce with free Cuban
businesses and pressure the Cuban government to allow the Cuban people to expand the private
sector.
The policy enhances travel restrictions to better enforce the statutory ban on United States tourism to
Cuba. Among other changes, travel for non-academic educational purposes will be limited to group
travel. The self-directed, individual travel permitted by the Obama administration will be prohibited.
Cuban-Americans will be able to continue to visit their family in Cuba and send them remittances.
The policy reaffirms the United States statutory embargo of Cuba and opposes calls in the United
Nations and other international forums for its termination. The policy also mandates regular reporting
on Cuba’s progress—if any—toward greater political and economic freedom.
The policy clarifies that any further improvements in the United States-Cuba relationship will depend

the WHITE HOUSE PRESIDENT DONALD J. TRUMP
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entirely on the Cuban government’s willingness to improve the lives of the Cuban people, including
through promoting the rule of law, respecting human rights, and taking concrete steps to foster
political and economic freedoms.
The policy memorandum directs the Treasury and Commerce Departments to begin the process of
issuing new regulations within 30 days. The policy changes will not take effect until those
Departments have finalized their new regulations, a process that may take several months. The
Treasury Department has issued Q&As that provide additional detail on the impact of the policy
changes on American travelers and businesses.

For more information on this policy see the below links to the relevant United States Government
Departments: Department of Commerce, Department of State, Department of Treasury, Department of
Homeland Security, and the Department of Transportation.

      

HOME  BRIEFING ROOM  ISSUES  THE ADMINISTRATION  PARTICIPATE  1600 PENN

USA.gov  Privacy Policy  Copyright Policy
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June 16, 2017 
Department of the Treasury  

Office of Foreign Assets Control (OFAC)  
 

Frequently Asked Questions on President Trump’s Cuba Announcement 
 

1. How will OFAC implement the changes to the Cuba sanctions program announced 
by the President on June 16, 2017?  Are the changes effective immediately? 

 
OFAC will implement the Treasury-specific changes via amendments to its Cuban Assets 
Control Regulations.  The Department of Commerce will implement any necessary 
changes via amendments to its Export Administration Regulations.  OFAC expects to 
issue its regulatory amendments in the coming months.  The announced changes do not 
take effect until the new regulations are issued. 

 
2. What is individual people-to-people travel, and how does the President’s 

announcement impact this travel authorization? 
 

Individual people-to-people travel is educational travel that: (i) does not involve 
academic study pursuant to a degree program; and (ii) does not take place under the 
auspices of an organization that is subject to U.S. jurisdiction that sponsors such 
exchanges to promote people-to-people contact.  The President instructed Treasury to 
issue regulations that will end individual people-to-people travel.  The announced 
changes do not take effect until the new regulations are issued. 

 
3. Will group people-to-people travel still be authorized? 

 
Yes.  Group people-to-people travel is educational travel not involving academic study 
pursuant to a degree program that takes place under the auspices of an organization that is 
subject to U.S. jurisdiction that sponsors such exchanges to promote people-to-people 
contact.  Travelers utilizing this travel authorization must maintain a full-time schedule of 
educational exchange activities that are intended to enhance contact with the Cuban 
people, support civil society in Cuba, or promote the Cuban people’s independence from 
Cuban authorities, and that will result in meaningful interaction between the traveler and 
individuals in Cuba.  An employee, consultant, or agent of the group must accompany 
each group to ensure that each traveler maintains a full-time schedule of educational 
exchange activities.   

 
4. How do the changes announced by the President on June 16, 2017 affect individual 

people-to-people travelers who have already begun making their travel 
arrangements (such as purchasing flights, hotels, or rental cars)? 

 
The announced changes do not take effect until OFAC issues new regulations.  Provided 
that the traveler has already completed at least one travel-related transaction (such as 
purchasing a flight or reserving accommodation) prior to the President’s announcement 
on June 16, 2017, all additional travel-related transactions for that trip, whether the trip 
occurs before or after OFAC’s new regulations are issued, would also be authorized, 
provided the travel-related transactions are consistent with OFAC’s regulations as of June 
16, 2017. 
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Department of the Treasury  
Office of Foreign Assets Control (OFAC)  

 

2 
 

 
5. How do the changes announced by the President on June 16, 2017 affect other 

authorized travelers to Cuba whose travel arrangements may include direct 
transactions with entities related to the Cuban military, intelligence, or security 
services that may be implicated by the new Cuba policy? 

 
The announced changes do not take effect until OFAC issues new regulations.  
Consistent with the Administration’s interest in not negatively impacting Americans for 
arranging lawful travel to Cuba, any travel-related arrangements that include direct 
transactions with entities related to the Cuban military, intelligence, or security services 
that may be implicated by the new Cuba policy will be permitted provided that those 
travel arrangements were initiated prior to the issuance of the forthcoming regulations.     

 
6. How do the changes announced by the President on June 16, 2017 affect companies 

subject to U.S. jurisdiction that are already engaged in the Cuban market and that 
may undertake direct transactions with entities related to the Cuban military, 
intelligence, or security services that may be implicated by the new Cuba policy? 

 
The announced changes do not take effect until OFAC issues new regulations.  
Consistent with the Administration’s interest in not negatively impacting American 
businesses for engaging in lawful commercial opportunities, any Cuba-related 
commercial engagement that includes direct transactions with entities related to the 
Cuban military, intelligence, or security services that may be implicated by the new Cuba 
policy will be permitted provided that those commercial engagements were in place prior 
to the issuance of the forthcoming regulations.     

 
7. Does the new policy affect how persons subject to U.S jurisdiction may purchase 

airline tickets for authorized travel to Cuba? 
 

No. The new policy will not change how persons subject to U.S. jurisdiction traveling to 
Cuba pursuant to the 12 categories of authorized travel may purchase their airline tickets.  

 
8. Can I continue to send authorized remittances to Cuba? 

 
Yes.  The announced policy changes will not change the authorizations for sending 
remittances to Cuba.  Additionally, the announced changes include an exception that will 
allow for transactions incidental to the sending, processing, and receipt of authorized 
remittances to the extent they would otherwise be restricted by the new policy limiting 
transactions with certain identified Cuban military, intelligence, or security services.  As 
a result, the restrictions on certain transactions in the new Cuba policy will not limit the 
ability to send or receive authorized remittances. 

 
9. How does the new policy impact other authorized travel to Cuba by persons subject 

to U.S. jurisdiction? 
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The new policy will not result in changes to the other (non-individual people-to-people) 
authorizations for travel.  
 
Following the issuance of OFAC’s regulatory changes, travel-related transactions with 
prohibited entities identified by the State Department generally will not be permitted. 
Guidance will accompany the issuance of the new regulations. 
 

10. How will the new policy impact existing OFAC specific licenses? 
 

The forthcoming regulations will be prospective and thus will not affect existing 
contracts and licenses.   
 

11. How will U.S. companies know if their Cuban counterpart is affiliated with a 
prohibited entity or sub-entity in Cuba? 

 
The State Department will be publishing a list of entities with which direct transactions 
generally will not be permitted.  Guidance will accompany the issuance of the new 
regulations.  The announced changes do not take effect until the new regulations are 
issued. 

 
12. Is authorized travel by cruise ship or passenger vessel to Cuba impacted by the new 

Cuba policy?  
 

Persons subject to U.S. jurisdiction will still be able to engage in authorized travel to 
Cuba by cruise ship or passenger vessel.  
 
Following the issuance of OFAC’s regulatory changes, travel-related transactions with 
prohibited entities identified by the State Department generally will not be permitted.  
Guidance will accompany the issuance of the new regulations. 
 
 
 

For more information on the National Security Presidential Memorandum visit: 
https://www.whitehouse.gov/blog/2017/06/16/fact-sheet-cuba-policy. 
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CFPB Takes Action Against Nationstar 
Mortgage for Flawed Mortgage Loan 
Reporting
Bureau’s $1.75 Million Civil Penalty for Persistent and 
Substantial Reporting Errors is the CFPB’s Largest Penalty to 
Date for HMDA Violations

MAR 15, 2017 

WASHINGTON, D.C. — The Consumer Financial Protection Bureau (CFPB) today 
ordered Nationstar Mortgage LLC to pay a $1.75 million civil penalty for violating 
the Home Mortgage Disclosure Act (HMDA) by consistently failing to report 
accurate data about mortgage transactions for 2012 through 2014. Today’s action is 
the largest HMDA civil penalty imposed by the Bureau to date, which stems from 
Nationstar’s market size, the substantial magnitude of its errors, and its history of 
previous violations. In fact, Nationstar had been on notice since 2011 of HMDA 
compliance problems. In addition to paying the civil penalty, Nationstar must take 
the necessary steps this time to improve its compliance management and prevent 
future violations.

"Financial institutions that violate the law repeatedly and substantially are not 
making serious enough efforts to report accurate information," said CFPB Director 
Richard Cordray. "Today we are sending a strong reminder that HMDA serves 
important purposes for many stakeholders in the mortgage market, and those 
required to report this information must make more careful efforts to follow the 
law."

Nationstar, a nationwide nonbank mortgage lender headquartered in Coppell, 
Texas, is a wholly owned subsidiary of Nationstar Mortgage Holdings Inc. With 
nearly 3 million customers, Nationstar Mortgage Holdings is a major participant in 
the mortgage servicing and origination markets. The company and its subsidiaries 

Page 1 of 5CFPB Takes Action Against Nationstar Mortgage for Flawed Mortgage Loan Reporting | ...

4/21/2017https://www.consumerfinance.gov/about-us/newsroom/cfpb-takes-action-against-nationsta...
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earn fees through servicing, origination, and other real estate-based services. 
According to 2014 data, Nationstar was the ninth-largest HMDA reporter by total 
mortgage originations, the sixth largest by applications received, and the 13
largest by money lent. From 2010 to 2014, Nationstar’s number of HMDA mortgage 
loans increased by nearly 900 percent.

The Home Mortgage Disclosure Act of 1975 requires many mortgage lenders to 
collect and report data about their mortgage lending to appropriate federal 
agencies and make it available to the public. Federal regulators, enforcement 
agencies, community organizations, and state and local agencies can use the 
information to monitor whether financial institutions are serving housing needs in 
their communities. It also helps direct public-sector investment to attract private 
investment to areas where it is needed. And the data is used to help identify 
possibly discriminatory lending patterns, and compliance with the Equal Credit 
Opportunity Act, the Fair Housing Act, and the Community Reinvestment Act. 
Inaccurate HMDA data can make it difficult for the public and regulators to discover 
and stop discrimination in home mortgage lending or for public officials and 
lenders to tell whether a community’s credit needs are being met.

As part of its supervision of larger banks and nonbank mortgage lenders, the CFPB 
reviews the accuracy of HMDA data and the adequacy of HMDA compliance 
programs. In 2013, the CFPB issued a bulletin putting mortgage lenders on notice 
about the importance of submitting correct mortgage loan data. The CFPB has 
conducted HMDA reviews at dozens of bank and nonbank mortgage lenders, and 
has found that many lenders have adequate compliance systems and produce 
HMDA data with few errors.

However, in its supervision process, the CFPB found that Nationstar’s HMDA 
compliance systems were flawed, and generated mortgage lending data with 
significant, preventable errors. Nationstar also failed to maintain detailed HMDA 
data collection and validation procedures, and failed to implement adequate 
compliance procedures. It also produced discrepancies by failing to consistently 
define data among its various lines of business. Nationstar has a history of HMDA 
non-compliance. In 2011, the Commonwealth of Massachusetts Division of Banks 
reached a settlement with Nationstar to address HMDA compliance deficiencies. 
The samples reviewed by the CFPB showed substantial error rates in three 
consecutive reporting years, even after that settlement was reached. In the samples 
reviewed, the CFPB found error rates of 13 percent in 2012, 33 percent in 2013, and 
21 percent in 2014.

The CFPB’s Order requires Nationstar to:

th
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◾ Pay a $1.75 million penalty: Nationstar will pay a $1.75 million penalty to the 
CFPB’s Civil Penalty Fund.

◾ Develop and implement an effective compliance management system: 
Nationstar will assess and undertake any necessary improvements to its HMDA 
compliance management system to prevent future violations.

◾ Fix HMDA reporting inaccuracies: Nationstar must review, correct, and make 
available its corrected HMDA data from 2012–14.

Since the CFPB’s examination, Nationstar has been taking further steps to improve 
its HMDA compliance management system and increase the accuracy of its HMDA 
reporting.

In 2015, the CFPB published a rule updating HMDA data collection and reporting. 
This rule will improve the quality and type of data that is collected and reported, 
and shed more light on consumers’ access to credit. Most of the rule’s provisions 
take effect on Jan. 1, 2018. The CFPB’s action against Nationstar relates to data for 
2012-14, which was collected and reported under the rule that predates the CFPB.

The full text of the order is available at: 

The CFPB’s HMDA Bulletin can be found 
at: 

The CFPB’s HMDA Resubmission Schedule and Guidelines can be found 
at: 

###

The Consumer Financial Protection Bureau is a 21st century agency that helps 
consumer finance markets work by making rules more effective, by consistently and 
fairly enforcing those rules, and by empowering consumers to take more control 
over their economic lives. For more information, visit consumerfinance.gov.

http://files.consumerfinance.gov/f/documents/201703_cfpb_Nationstar-
Mortgage-consent-order.pdf

http://files.consumerfinance.gov/f/201310_cfpb_hmda_compliance-bulletin_fair-
lending.pdf

http://files.consumerfinance.gov/f/201310_cfpb_hmda_resubmission-
guidelines_fair-lending.pdf

Topics: MORTGAGES • DATA • ENFORCEMENT • FAIR LENDING •

REGULATION C • HMDA •
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FEDERAL HOME LOAN BANKS

FHLB of Atlanta Overview
http://www.fhlbatl.com

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2016  $16.4 million  2,377 $22 million  55

2015  $17.6 million  2,484 $19.7 million  53

2014  $18.2 million 2,384  $24.5 million  60

2013  $17.8 million  2,152  $21.1 million  52

2012  $22 million 3,041  $13.6 million 43

2011  $14.3 million  1,982  $37.5 million  56

Affordable Lending Services

• Business Development Services (facilitate • Collaborative Events with FDIC, OCC, and Federal 
member meetings with realtors, builders, etc.) Reserve Banks

• Financial Literacy Services • Structured Partnerships

• CRA Business Development Forums Affordable Lending Products 
• CRA Consultations • Community Investment Advances

• Member Webinars and Training • Competitive Affordable Housing Program

• Marketing Materials • Homeownership Set-Aside Specialized Programs 

• Programmatic Technical Assistance • Mortgage Partnership Finance® Program

HISTORICAL VOLUME 

Alabama, Florida, Georgia, Maryland, North Carolina, South Carolina, Virginia, and  States Served: the District of Columbia 

Contact Information: http://corp.fhlbatl.com/get-in-touch

Training Events and http://corp.fhlbatl.com/who-we-are/events/
Webinars: http://corp.fhlbatl.com/who-we-are/webinars/
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FHLB OF ATLANTA HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
FHLB of Atlanta’s affordable housing products are available across the U.S. and its territories except the Community 
Rebuild and Restore and Structured Partnership Products, which are only available in the FHLB of Atlanta’s district 
or designated areas of its district. Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Automated

Time from application to funding: Purchase; seven business days. Rehabilitation; three business days for 
application review, up to 60 days for rehabilitation work completion

Security documents needed: Recorded lien

Fund distribution: First come, first served

FHLB OF ATLANTA MPF PROGRAM PRODUCTS 

Credit Enhanced Non-credit Enhanced

MPF DirectMPF 35MPF 125MPF Original MPF 
GovernmentMPF Xtra

MPF 
Government  

MBS

First-time Homebuyer 
This product provides up to $5,000 in matching funds 
for the down payment and closing costs of first-time 
homebuyers, expanded to include recovering victims 
of catastrophic loss or natural disasters.

Target populations
Law enforcement, educators,  
health care workers, firefighters, and 
other first responders

Per-member limit  $1 million

Maximum award 
per unit  $7,500  

Maximum % AMI 80%

Funding Period Until December 15 or until funds 
are depleted

Time frame, purchase 45 days

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership 
Counseling Required Yes

Subsidy match $4 in subsidy for every $1 from 
homeowner, minimum $1,000 

Community Partners
This product provides up to $7,500 in matching funds 
for down payment and closing costs for current or 
retired law enforcement officers, educators, health care 
workers, firefighters, and other first responders. 

Target populations First-time homebuyers

Per-member limit  $1 million

Maximum award 
per unit  $5,000 

Maximum % AMI 80%

Funding Period Until December 15 or until funds 
are depleted

Time frame, purchase 45 days

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 100%

Homeownership 
Counseling Required Yes

Subsidy match $4 in subsidy for every $1 from 
homeowner, minimum $1,000 
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Foreclosure Recovery
This product provides up to $15,000 in matching funds 
for the down payment, closing costs, and rehabilitation 
costs for the purchase and rehabilitation of an existing 
home from the Real Estate Owned (REO) inventory of 
an FHLB of Atlanta member. 

Veterans and Returning Veterans Purchase
This product provides up to $10,000 in funding for a 
home purchase or purchase/rehabilitation to members 
of any branch of the U.S. military, their spouses, or their 
surviving spouses.

Target populations Veterans or active duty military,  
and spouses

Per-member limit  $1 million

Maximum award 
per unit  $10,000 

Maximum % AMI 80%

Funding Period Until December 15 or until funds 
are depleted

Time frame, purchase 45 days

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership 
Counseling Required Yes

Subsidy match None

Target populations
Purchase or rehabilitation of 
an FHLB of Atlanta member’s 
REO portfolio

Per-member limit  $1 million

Maximum award 
per unit  $15,000 

Maximum % AMI 80%

Funding Period Until December 15 or until funds 
are depleted

Time frame, purchase 45 days

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership 
Counseling Required Yes

Subsidy match $4 in subsidy for every $1 from 
homeowner, minimum $1,000
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Structured Partnership Product (SPP)
This product provides funds for eligible purchase and/or rehabilitation transactions as defined by the terms 
and conditions of each of the FHLB of Atlanta’s agreements with state or local government, quasi-governmental 
entities, or other organizations to deliver AHP-compliant products in collaboration with the FHLB of Atlanta. The 
specific terms of any SPP offered by the FHLB of Atlanta are available at  
http://corp.fhlbatl.com/resources/structured-partnership-product/

HELPFUL WEB LINKS

FHLB of Atlanta Webinars 
http://corp.fhlbatl.com/who-we-are/webinars/

Frequently asked questions about FHLB Atlanta 
http://corp.fhlbatl.com/faqs/

Product Brochures 
http://corp.fhlbatl.com/resources/product-brochures/

AHP Income Calculator 
http://corp.fhlbatl.com/services/affordable-housing-programs/ahp-income-calculator

Veterans and Returning Veterans Rehabilitation
This product provides up to $15,000 in funding for 
energy efficient and accessibility improvements to a 
home owned by veterans or active duty members of 
any branch of the U.S. military, their spouses, or their 
surviving spouses. 

Community Rebuild and Restore
This product provides up to $10,000 in funding for the 
rehabilitation of an existing owner-occupied property 
located in “Major Disaster Declaration” areas within the 
FHLB of Atlanta’s district as designated by FEMA.

Target populations
Homeowner(s) located in “Major 
Disaster Declaration” areas as 
designated by FEMA

Per-member limit  $1 million

Maximum award 
per unit  $10,000 

Maximum % AMI 80%

Funding Period Until December 15 or until funds 
are depleted

Time frame, purchase N/A

Time frame, 
rehabilitation 90 days

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership
Counseling Required Yes

Subsidy match None

Target populations Veterans or active duty military,  
and spouses

Per-member limit  $1 million

Maximum award 
per unit  $15,000 

Maximum % AMI 80%

Funding Period Until December 15 or until funds 
are depleted

Time frame, purchase N/A

Time frame, 
rehabilitation 60 days

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership 
Counseling Required Yes

Subsidy match None
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FEDERAL HOME LOAN BANKS

FHLB of Boston Overview
http://www.fhlbboston.com

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2015 $2.8 million 262 $15.2 million 51

2014 $3.4 million 254 $9.9 million 49

2013 $3.5 million 274 $8.7 million 41

2012 $2.1 million 219 $4.8 million 28

2011 $1.5 million 161 $5.7 million 23

Affordable Lending Services Affordable Lending Products 

• Community Development Consultations that • Community Investment Advances
facilitate business development and CRA oppor- • Competitive Affordable Housing Program
tunities for members

• Homeownership Set-Aside Specialized Programs 
• Outreach and convenings on affordable housing 

and community economic development issues • Mortgage Partnership Finance® Program

• Member Webinars and Training • Jobs for New England

• Marketing Materials • Helping to House New England

• Programmatic Technical Assistance on Housing 
and Community Investment Programs

HISTORICAL VOLUME 

States Served: Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, and Vermont

Contact Information: http://www.fhlbboston.com/aboutus/contactus/index.jsp

Training Events and http://fhlbboston.com/events/Webinars: 
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FHLB OF BOSTON MPF PROGRAM PRODUCTS 

Credit Enhanced Non-credit Enhanced 

MPF  MPF  MPF Original MPF 125 MPF 35 MPF Xtra MPF Direct Government  Government MBS 

FHLB OF BOSTON HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years. 

Homeownership Set-Aside Program Operations 
Process for reserving and applying for funding: Automated 

Time from application to funding: Enrollments expire after 90 days; for disbursement requests, allow 15 business 
days to review/approve. 

Security documents needed: Recorded lien 

Fund distribution: First come, first served 

Equity Builder Program 
This program provides up to $15,000 for down 
payment and closing cost assistance, homebuyer 
counseling costs, and/or rehabilitation costs to  
eligible homebuyers.  

Target populations None 

Per-member limit  $110,000 

Maximum award  $11,000per unit

Maximum % AMI 80% 

Funding Period Two funding rounds 

Time frame, purchase 90 days 

Time frame, 90 daysrehabilitation 

Time frame, Individual 
Development Account Determined by IDA 
(IDA) 

% for first-time First 33% homebuyers 

Homeownership Yes Counseling Required 

Subsidy match None required 

HELPFUL WEB LINKS 
FHLB of Boston Member Center 

http://www.fhlbboston.com/members/index.jsp 

FHLB of Boston credit products overview 
http://www.fhlbboston.com/productsandservices/
creditproducts/index.jsp

FHLB of Boston Community Development Advances 
Overview 

http://www.fhlbboston.com/communitydevelopment/cda/
index.jsp 

FHLB of Boston Affordable Housing Program 
Implementation Plan

http://www.fhlbboston.com/communitydevelopment/
ahp/03_01_06_implementation.jsp

FHLB of Boston Mortgage Partnership Finance® Overview
http://www.fhlbboston.com/productsandservices/
mortgagepartnershipfinance/index.jsp
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FHLB of Chicago Overview
https://www.fhlbc.com 

FEDERAL HOME LOAN BANKS

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2015 $16.3 million 2,728 $35.6 million 74

2014 $18.2 million 2,339 $21.9 million 43

2013 $12.1 million 1,822 $29.6 million 104

2012 $14.8 million 1,827 $20.6 million 62

2011 $10.2 million 1,315 $24.2 million 79

Affordable Lending Services

• Business Development Services (facilitate 
member meetings with realtors, builders, etc.)

• Webinars and Training

• Programmatic Technical Assistance that 
includes how members can employ Community 
Investment programs to achieve CRA and com-
munity investment goals

• Marketing Materials

Affordable Lending Products 

• Community Investment Advances

• Competitive Affordable Housing Program

• Homeownership Set-Aside Specialized Programs 

• Mortgage Partnership Finance® Program

HISTORICAL VOLUME 

States Served: Illinois and Wisconsin 

Contact Information: http://www.fhlbc.com/OurCompany/Pages/federal-home-loan-bank- 
Chicago-contacts.aspx

Training Events and 
Webinars: https://www.fhlbc.com/Events/Pages/default.aspx
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FHLB OF CHICAGO HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Automated

Time from application to funding: Members reserve funds during the program year. Disbursement occurs after the 
member has closed the transactions. Turnaround times on reservations and disbursements depend on the volume 
of activity. 

Security documents needed: Deed restriction; members are required to execute and record a retention vehicle 
that enumerates the requirements of the AHP regulations.

Fund distribution: First come, first served

FHLB OF CHICAGO MPF PROGRAM PRODUCTS 

Credit Enhanced Non-credit Enhanced

MPF DirectMPF Xtra
MPF  

Government  
MBS

MPF 35MPF 125MPF Original MPF  
Government
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Downpayment Plus®
FHLB Chicago members enrolled in the Downpayment 
Plus Program (DPP®) may access subsidies of up 
to $6,000 per household on behalf of eligible 
homebuyers to whom they are funding or originating 
first mortgages. The subsidy may be used for down 
payment and closing cost assistance, homebuyer 
counseling costs (up to $700), and/or eligible 
rehabilitation costs associated with the purchase of a 
home. Household income and other restrictions apply. 

Downpayment Plus Advantage®
This program is designed for households 
participating in homeownership programs offered 
by nonprofit organizations that provide mortgage 
financing directly to the homebuyer. The nonprofits 
must work with an FHLB member, to access the 
program. This program provides up to $6,000 
for down payment and closing cost assistance, 
homebuyer counseling costs (up to $700), and/or 
rehabilitation costs to eligible homebuyers. 

Target populations
Borrowers receiving first-
mortgage financing from a 
nonprofit organization

Per-member limit  $420,000 

Maximum award  
per unit  $6,000 

Maximum % AMI 80%

Funding Period N/A

Time frame, purchase 90 days

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 33%

Homeownership 
Counseling Required Yes

Subsidy match Minimum borrower contribution 
$1,000

Target populations None

Per-member limit  $420,000 

Maximum award  
per unit

Lesser of $6,000 or three times the 
homebuyer’s net contribution 

Maximum % AMI 80%

Funding Period N/A

Time frame, purchase 90 days

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 33%

Homeownership 
Counseling Required Yes

Subsidy match Minimum borrower contribution 
$1,000

HELPFUL WEB LINKS
FHLB of Chicago Advances Overview

https://www.fhlbc.com/ProductsandServices/LiquidityandFunding/Pages/default.aspx

FHLB of Chicago Community Investment and Affordable Housing Programs Overview
https://www.fhlbc.com/ProductsandServices/CommunityInvestmentsandAffordableHousingPrograms/Pages/default.aspx

FHLB of Chicago MPF Program
https://www.fhlbc.com/ProductsandServices/MPFProgram/Pages/default.aspx
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FHLB of Cincinnati Overview
https://www.fhlbcin.com

FEDERAL HOME LOAN BANKS

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2015 $9.1 million 1,869 $27.0 million 70

2014 $10.4 million 2,122 $28.0 million 78

2013 $8.6 million 1,751 $24.7 million 67

2012 $5.2 million 1,112 $19.4 million 69

2011 $6.4 million 1,399 $21.8 million 54

Affordable Lending Services

• Business Development Services 

• CRA Training Services

• Member Webinars and Training

FHLB of Cincinnati Mortgage Purchase Products 

• MPP Advantage

Affordable Lending Products 

• Community Investment Advances

• Competitive Affordable Housing Program

• Homeownership Set-Aside Specialized Programs 

• Mortgage Purchase Program

HISTORICAL VOLUME 

States Served: Kentucky, Ohio, Tennessee

Contact Information: https://www.fhlbcin.com/contact-us

Training Events and 
Webinars: https://www.fhlbcin.com/community-investment/webinars-and-presentations/
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FHLB OF CINCINNATI HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Automated

Time from application to funding: 4-5 weeks

Security documents needed: Deed restriction

Fund distribution: First come, first served

Welcome Home
This program provides up to $5,000 for down 
payment and closing costs assistance to eligi-
ble homebuyers.

Target populations None

Per-member limit  $200,000 

Maximum award  
per unit $5,000 

Maximum % AMI 80%

Funding Period March 2 — December 1

Time frame, purchase 60 days

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 33%

Homeownership 
Counseling Required Yes

Subsidy match Minimum $500

HELPFUL WEB LINKS
FHLB of Cincinnati Credit Services

https://www.fhlbcin.com/our-members/credit-services/

FHLB of Cincinnati Mortgage Purchase Program
https://www.fhlbcin.com/our-members/mortgage-purchase-program/

FHLB of Cincinnati Community Investment and Affordable Housing Programs
https://www.fhlbcin.com/our-members/community-investment/

July 2017 32

https://www.fhlbcin.com/our-members/mortgage-purchase-program/
https://www.fhlbcin.com/our-members/community-investment/


76    |    FDIC    |    Affordable Mortgage Lending GuideFDIC    |    Affordable Mortgage Lending Guide

FHLB of Dallas Overview
https://www.fhlb.com 

FEDERAL HOME LOAN BANKS

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2016 $2.0 million 407 $7.8 million 27

2015 $2.5 million 518 $8.1 million 34

2014 $2.8 million 596 $9.8 million 33

2013 $2.0 million 434 $11.3 million 36

2012 $2.3 million 492 $8.3 million 31

2011 $3.8 million 698 $11.0 million 53

Affordable Lending Services

• CRA Training Services

Affordable Lending Products 

• Community Investment Advances

• Competitive Affordable Housing Program

• Homeownership Set-Aside Specialized Programs

• Mortgage Partnership Finance® Program

HISTORICAL VOLUME 

States Served: Arkansas, Louisiana, Mississippi, New Mexico, and Texas

Contact Information: https://www.fhlb.com/Pages/Contact-Us.aspx

Training Events and 
Webinars: https://www.fhlb.com/News/Pages/Upcoming-Events.aspx
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FHLB OF DALLAS HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Manual

Time from application to funding: 5-7 business days

Security documents needed: Deed restriction

Fund distribution: First come, first served

FHLB OF DALLAS MPF PROGRAM PRODUCTS 

Credit Enhanced Non-credit Enhanced

MPF DirectMPF Original MPF  
GovernmentMPF Xtra

MPF  
Government  

MBS

Homebuyer Equity Leverage Partnership 
Program
This program provides up to $7,000 for down  
payment and closing costs assistance for first-time 
homebuyers. 

Target populations Special needs rehabilitation

Per-member limit $50,000 for every $1 million  
available 

Maximum award  
per unit  $6,000

Maximum % AMI 80%

Funding Period All year, or until funds are committed

Time frame, purchase N/A

Time frame, 
rehabilitation 60 days

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership 
Counseling Required No

Subsidy match None

Special Needs Assistance Program
This program provides up to $6,000 to special needs 
households for the repair and/or rehabilitation of an 
owner-occupied home for eligible homebuyers.

Target populations First-time homebuyers

Per-member limit $50,000 for every $1 million  
available

Maximum award  
per unit  $7,000

Maximum % AMI 80%

Funding Period All year, or until funds are committed

Time frame, purchase 30 days from application

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 100%

Homeownership 
Counseling Required Yes

Subsidy match Minimum contribution $500 

MPF 125 MPF 35
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Housing Assistance for Veterans Program
This program, which is voluntarily funded by the FHLB 
of Dallas, provides up to $7,500 for the necessary 
modifications to homes of U.S. veterans and active-
duty personnel, disabled by active military service 
since September 11, 2001 (no retention period for 
this program). 

Target populations
Veterans and active-duty personnel 
disabled by active military since 
September 11, 2001

Per-member limit  $75,000

Maximum award  
per unit  $7,500

Maximum % AMI 120%

Funding Period All year, or until funds are 
committed

Time frame, purchase N/A

Time frame, 
rehabilitation 60 days

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership 
Counseling Required No

Subsidy match None

HELPFUL WEB LINKS
FHLB of Dallas Advances

https://www.fhlb.com/products/Pages/Advances.aspx

FHLB of Dallas Affordable Housing and Community Investment Programs
https://www.fhlb.com/community/Pages/Community-Investment.aspx

FHLB of Dallas Mortgage Partnership Finance®
https://www.fhlb.com/products/Pages/Mortgage-Partnership-Finance.aspx
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FHLB of Des Moines Overview
http://www.fhlbdm.com

FEDERAL HOME LOAN BANKS

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2016 $5.5 million 1,343 $14.9 million 154

2015 $3.5 million 998 $16.1 million 172

2014 $3.8 million 1,017 $11.7 million 175

2013 $3.2 million 815 $13.8 million 166

2012 $2.7 million 723 $15.1 million 155

2011 $2.0 million 605 $14.4 million 142

Affordable Lending Products 

• Competitive Affordable Housing Program

• Homeownership Set-Aside Specialized Programs 

• Mortgage Partnership Finance® Program

HISTORICAL VOLUME 

States Served: Alaska, Hawaii, Idaho, Iowa, Minnesota, Missouri, Montana, North Dakota, Oregon, 
South Dakota, Utah, Washington and Wyoming

Contact Information: http://www.fhlbdm.com/contact-us/

Training Events and 
Webinars: http://members.fhlbdm.com/educational-member-resources/
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FHLB OF DES MOINES HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Automated

Time from application to funding: 20 business days

Security documents needed: Deed restriction

Fund distribution: First come, first served

FHLB OF DES MOINES MPF PROGRAM PRODUCTS 

Credit Enhanced Non-credit Enhanced

MPF Original MPF Xtra

Home$tart
This program provides up to $7,500 for down 
payment, closing costs, counseling, or rehabilitation 
assistance to eligible homebuyers. 

Target populations Recipient of public housing 
assistance

Per-member limit $100,000 

Maximum award  
per unit $15,000 

Maximum % AMI 80%

Funding Period Continuous 

Time frame, purchase 120 days

Time frame, 
rehabilitation One year

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 33%

Homeownership 
Counseling Required Yes, for first-time homebuyers

Subsidy match None

Home$tart Plus
This program provides up to $15,000 for down 
payment, closing costs, counseling, or rehabilitation 
assistance to eligible homebuyers on public assistance.

Target populations None

Per-member limit $250,000 

Maximum award  
per unit $7,500 

Maximum % AMI 80%

Funding Period Continuous

Time frame, purchase 120 days

Time frame, 
rehabilitation One year

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 33%

Homeownership 
Counseling Required Yes, for first-time homebuyers

Subsidy match None

MPF DirectMPF 35MPF 125 MPF  
Government

MPF  
Government  

MBS
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Native American Homeownership Initiative
This program provides up to $15,000 for down 
payment, closing costs, counseling, or rehabilitation 
assistance to eligible Native American, Native Alaskan, 
or Native Hawaiian households.

Target populations Native American households

Per-member limit $100,000 

Maximum award  
per unit $15,000 

Maximum % AMI 80%

Funding Period Continuous  

Time frame, purchase 120 days

Time frame, 
rehabilitation One year

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership 
Counseling Required Yes, for first-time homebuyers

Subsidy match None

HELPFUL WEB LINKS
FHLB Des Moines Advances

http://members.fhlbdm.com/advance-rates/

FHLB Des Moines Mortgage Partnership Finance®
http://members.fhlbdm.com/
mortgage-partnership-finance-mpf/

FHLB Des Moines Affordable Housing Products
http://www.fhlbdm.com/affordable-housing-products/

FHLB Des Moines Educational Resources
http://members.fhlbdm.com/
educational-member-resources/
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FHLB of Indianapolis Overview
https://www.fhlbi.com

FEDERAL HOME LOAN BANKS

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2016 $5 million 595 $9.5 million 24

2015 $5.1 million 631 $10.9 million 24

2014 $7.6 million 987 $17.6 million 43

2013 $6.6 million 741 $12.7 million 33

2012 $5.3 million 743 $10.5 million 27

2011 $5.3 million 754 $13.3 million 24

Affordable Lending Services

• Business Development Services

Affordable Lending Products 

• Community Investment Advances

• Competitive Affordable Housing Program

• Homeownership Set-Aside Specialized Programs 

• Mortgage Purchase Program 

FHLB of Indianapolis Mortgage Purchase 
Program Products 

• Mortgage Purchase Program

HISTORICAL VOLUME 

States Served: Indiana and Michigan

Contact Information: https://www.fhlbi.com/contact-us

Training Events and 
Webinars: https://www.fhlbi.com/events
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FHLB OF INDIANAPOLIS HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Manual

Time from application to funding: 10 business days

Security documents needed: Deed restriction

Fund distribution: First come, first served

Homeownership Opportunities Program
This program provides up to $8,000 for down 
payment and closing costs assistance for eligible first-
time homebuyers.

Target populations Seniors, households with disabled 
persons

Per-member limit $300,000 

Maximum award  
per unit $15,000 

Maximum % AMI 80%

Funding Period Spring release

Time frame, purchase N/A

Time frame, 
rehabilitation 180 days

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership 
Counseling Required Encouraged but not required

Subsidy match None

Accessibility Modifications Program
This program provides up to $15,000 for modifications 
that assist with aging in place and independent living 
for eligible senior or disabled homeowners. 

Target populations First-time homebuyers

Per-member limit $500,000 

Maximum award  
per unit up to $8,000

Maximum % AMI 80%

Funding Period Spring release

Time frame, purchase 30 days

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 100%

Homeownership 
Counseling Required Yes

Subsidy match 3:1 match required if non-member 
first mortgage.31 Minimum $1,000

31 Non-member first mortgages are those that are originated by banks that are 
not FHLB members.
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Neighborhood Impact Program
This program provides up to $7,500 for eligible repairs 
and maintenance costs including new windows, 
furnaces, water heaters, gutters, and insulation for 
eligible homeowners.

Target populations None

Per-member limit $300,000 

Maximum award  
per unit $7,500 

Maximum % AMI 80%

Funding Period Spring release

Time frame, purchase 30 days

Time frame, 
rehabilitation 180 days

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers N/A

Homeownership 
Counseling Required No

Subsidy match None

HELPFUL WEB LINKS
FHLB Indianapolis Credit Services

https://www.fhlbi.com/products-services/credit-services

FHLB Indianapolis Affordable Housing Programs
https://www.fhlbi.com/products-services/communities-and-housing/affordable-housing-program

FHLB Indianapolis Community Investment Program
https://www.fhlbi.com/products-services/communities-and-housing/community-investment-program

FHLB Indianapolis Mortgage Purchase Program
https://www.fhlbi.com/products-services/mortgage-purchase-program

FHLB Indianapolis Training Events
https://www.fhlbi.com/events
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FHLB of New York Overview
http://www.fhlbny.com

FEDERAL HOME LOAN BANKS

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2016 $13.5 million 1,693 $34.4 million 130

2015 $14.8 million 1,857 $32.3 million 73

2014 $12.0 million 1,519 $32.7 million 98

2013 $10.7 million 1,357 $35.2 million 112

2012 $6.7 million 852 $26.3 million 96

2011 $5.8 million 753 $32.7 million 154

Affordable Lending Products 

• Community Lending Program Advances 

• Competitive Affordable Housing Program

• Homeownership Set-Aside Specialized Programs 

• Mortgage Partnership Finance® Program

HISTORICAL VOLUME 

States Served: New Jersey, New York, Puerto Rico, and the U.S. Virgin Islands

Contact Information: http://www.fhlbny.com/about-us/bank-contacts.aspx

Training Events and 
Webinars: http://www.fhlbny.com/news-events/events.aspx
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FHLB OF NEW YORK HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Manual

Time from application to funding: 60-90 days

Security documents needed: Declaration of Restrictive Covenant for FHA financing only. For all other financing a 
recorded subordinate mortgage is used.

Fund distribution: Allocated

FHLB OF NEW YORK MPF PROGRAM PRODUCTS 

Credit Enhanced Non-credit Enhanced

MPF DirectMPF Xtra
MPF  

Government  
MBS

First Home Club 
This program provides up to $7,500 in matching 
funds for the down payment and closing costs of first-
time homebuyers with an additional $500 available 
to nonprofit counseling agencies for cost defrayment. 
Total grant opportunity of $8,000. 

Target populations First-time homebuyers

Per-member limit Based on member enrollment

Maximum award  
per unit

$7,500 (plus up to $500 for 
counseling)

Maximum % AMI 80%

Funding Period Monthly funding

Time frame, purchase 2 years

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

Minimum 10 months

% for first-time 
homebuyers 100%

Homeownership 
Counseling Required Yes

Subsidy match
4:1 match based on household 
savings to maximum grant amount of 
$7,500

MPF 35MPF Original MPF  
Government

HELPFUL WEB LINKS
FHLB New York Credit Services

http://www.fhlbny.com/business-lines/credit-products.aspx

FHLB New York Mortgage Partnership Finance®
http://www.fhlbny.com/business-lines/ 
mpf-program/index.aspx

FHLB New York Affordable Housing Programs
http://www.fhlbny.com/community/housing-programs/
index.aspx

FHLB New York Community Investment Programs
http://www.fhlbny.com/community/community-lending-
programs/index.aspx

FHLB New York Training Events
http://www.fhlbny.com/news-events/events.aspx

MPF 125
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FHLB of Pittsburgh Overview
http://www.fhlb-pgh.com

FEDERAL HOME LOAN BANKS

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2016 $6.5 million 1,372 $23.1 million 50

2015 $2.9 million 613 $24.6 million 65

2014 $4.0 million 834 $15.0 million 38

2013 $1.0 million 215 $13.6 million 42

2012 $4.9 million 23

2011 $3.0 million 14

Affordable Lending Products 

• Competitive Grant Product: Affordable Housing Program

• Advance Product: Community Lending Program

• Recoverable Assistance Product: Banking On Business

• Homeownership Set-Aside Grant Program: First Front Door

• Mortgage Partnership Finance® Program

HISTORICAL VOLUME 

States Served: Delaware, Pennsylvania, and West Virginia

Contact Information: https://www.fhlb-pgh.com/contact

Community Products: https://www.fhlb-pgh.com/community-products
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FHLB OF PITTSBURGH HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Automated system, First Front Door Online

Time from application to reservation: 10 business days; first come, first served

Security documents needed: Deed restriction; recorded lien

Fund distribution: Homebuyers have six months to use reservation

FHLB OF PITTSBURGH MPF PROGRAM PRODUCTS 

Credit Enhanced Non-credit Enhanced

MPF  
Government  

MBS

First Front Door 
This program provides up to $5,000 in matching 
funds for the down payment and closing costs of first-
time homebuyers.

Target populations First-time homebuyers

Per-member limit N/A

Maximum award  
per unit $5,000 

Maximum % AMI 80%

Funding Period Annual allocation

Time frame, purchase 180 days

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 100%

Homeownership 
Counseling Required Yes

Subsidy match 3:1 match

MPF Original

HELPFUL WEB LINKS
FHLB of Pittsburgh Credit Products

https://www.fhlb-pgh.com/advances

FHLB Pittsburgh Affordable Housing and Community 
Investment Programs

https://www.fhlb-pgh.com/community-products

FHLB Pittsburgh Mortgage Partnership Finance®
https://www.fhlb-pgh.com/mpf

MPF 125 MPF DirectMPF XtraMPF 35 MPF  
Government
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FHLB of San Francisco Overview
http://www.fhlbsf.com

FEDERAL HOME LOAN BANKS

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2016 $7.1 million 511 $51 million 77

2015 $6.7 million 476 $48.8 million 74

2014 $8.4 million 602 $35.4 million 69

2013 $6.2 million 448 $40.1 million 80

2012 $10.2 million 788 $58.8 million 115

2011 $8.9 million 679 $44.9 million 109

Affordable Lending Services

• Business Development Services

• Financial Literacy Services (funding through 
AHEAD Program grants and certain costs 
for home purchase counseling supported in 
connection with Set-Aside Programs)

• CRA training opportunities in partnership with 
the Federal Reserve Bank of San Francisco, and 
regional offices of the FDIC, OCC, and other 
regulatory agencies 

• Outreach, training, and technical assistance for 
Community Investment programs and products 

• Community Works on-line newsletter, highlighting 
FHLB San Francisco affordable lending activities

Affordable Lending Products 

• Community Investment Advances and Letters 
of Credit

• Competitive Affordable Housing Program

• Homeownership Set-Aside Specialized Programs 

• Mortgage Partnership Finance® Program 

HISTORICAL VOLUME 

States Served: Arizona, California, and Nevada

Contact Information: http://www.fhlbsf.com/contact.aspx

Training Events and 
Webinars: http://www.fhlbsf.com/events/default.aspx
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FHLB OF SAN FRANCISCO HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Manual: members submit completed application forms via a web-
based secure portal.

Time from application to funding: Members reserve set-aside funds once a year. The Bank disburses funds as 
needed by members throughout the year.

Security documents needed: Recorded lien

Fund distribution: Allocated

FHLB OF SAN FRANCISCO MPF PROGRAM PRODUCTS 

Credit Enhanced Non-credit Enhanced

MPF Original MPF Xtra MPF DirectMPF 35MPF 125 MPF  
Government

MPF  
Government  

MBS

July 2017 47



91    |    FDIC    |    Affordable Mortgage Lending GuideFDIC    |    Affordable Mortgage Lending Guide

Individual Development and Empowerment 
Account (IDEA) Program
This program provides up to $15,000 in matching 
funds for the down payment and closing costs of 
eligible first-time homebuyers who have saved through 
an Individual Development Account (IDA) or are 
participating in a family self-sufficiency or lease-to-own 
program leading to homeownership.

Target populations First-time homebuyers 

Per-member limit Combined $4,000,000 of IDEA and 
WISH funds 

Maximum award  
per unit

Lesser of $15,000 or three times the 
homebuyer’s contribution

Maximum % AMI 80%

Funding Period Reimbursement basis during 
reservation year

Time frame, purchase Within 5 years of program enrollment

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

Determined by IDA

% for first-time 
homebuyers 100%

Homeownership 
Counseling Required Yes

Subsidy match 3:1 match

HELPFUL WEB LINKS
FHLB San Francisco Member Services (including list of credit products) 

http://www.fhlbsf.com/member/default.aspx

FHLB San Francisco Affordable Housing and Community Investment Programs
http://www.fhlbsf.com/community/default.aspx

FHLB San Francisco Training Events
http://www.fhlbsf.com/events/default.aspx

Target populations First-time homebuyers 

Per-member limit Combined $4,000,000 of IDEA and 
WISH funds 

Maximum award  
per unit

Lesser of $15,000 or three times the 
homebuyer’s contribution

Maximum % AMI 80%

Funding Period Reimbursement basis during 
reservation year

Time frame, purchase Within 1 year of program enrollment

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 100%

Homeownership 
Counseling Required Yes

Subsidy match 3:1 match

Workforce Initiative Subsidy for Homeownership 
(WISH) Program
This program provides up to $15,000 in matching 
funds for the down payment and closing costs of  
eligible first-time homebuyers.
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FHLB of Topeka Overview
http://www.fhlbtopeka.com

FEDERAL HOME LOAN BANKS

Year Total Homeownership Set-
Aside Volume Distributed

Number of 
Homeownership  

Set-Aside Transactions

Total AHP Competitive 
Program Volume 

Distributed

Total AHP Competitive 
Program Transactions

2016 $4.2 million 848 $7 million 21

2015 $4.0 million 547 $10.5 million 22

2014 $8.3 million 1,122 $11.6 million 25

2013 $3.8 million 697 $10.7 million 37

2012 $1.8 million 459 $8.8 million 29

2011 $1.6 million 394 $7.1 million 30

Affordable Lending Services 

• Business Development Services

• Financial Literacy Services

HISTORICAL VOLUME 

States Served: Colorado, Kansas, Nebraska, and Oklahoma

Contact Information: https://www.fhlbtopeka.com/about-us-contact-us

Training Events and 
Webinars: https://www.fhlbtopeka.com/events

Affordable Lending Products 

• Competitive Affordable Housing Program

• Homeownership Set-Aside Specialized Programs 

• Mortgage Partnership Finance® Program
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FHLB OF TOPEKA HOMEOWNERSHIP SET-ASIDE SPECIALIZED PROGRAMS 
Note that for all programs the retention period is five years.

Homeownership Set-Aside Program Operations
Process for reserving and applying for funding: Manual

Time from application to funding: The reservation is followed by disbursement after the member has closed the 
transaction. Total turn-around time for both processes is approximately 30 days.

Security documents needed: Retention agreement

Fund distribution: First come, first served 

FHLB OF TOPEKA MPF PROGRAM PRODUCTS 

Credit Enhanced Non-credit Enhanced

Homeownership Set-aside Program 
This program provides up to $5,000 for down  
payment and closing cost assistance, homebuyer 
counseling costs, and/or rehabilitation costs to  
eligible homebuyers.

Target populations First-time homebuyers

Per-member limit $25,000 per member, per month

Maximum award  
per unit $5,000 

Maximum % AMI 80%

Funding Period Continuous

Time frame, purchase Not indicated

Time frame, 
rehabilitation N/A

Time frame, Individual 
Development Account 
(IDA)

N/A

% for first-time 
homebuyers 100%

Homeownership 
Counseling Required Yes

Subsidy match Minimum $500

MPF Original

HELPFUL WEB LINKS
FHLB Topeka Advances

https://www.fhlbtopeka.com/advances

FHLB Topeka Affordable Housing Programs
https://www.fhlbtopeka.com/community-programs-grants

FHLB Topeka Community Development Program  
(Community Advances)

https://www.fhlbtopeka.com/community-programs-advances

FHLB Topeka Mortgage Partnership Finance®
https://www.fhlbtopeka.com/mpf

FHLB Topeka Training Events 
https://www.fhlbtopeka.com/events

MPF 125 MPF DirectMPF XtraMPF 35 MPF  
Government

MPF  
Government  

MBS
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  Tweet   
HUD No. 17-029
(202) 708-0685

FOR RELEASE
Wednesday

April 19, 2017

HUD REACHES AGREEMENT WITH CALIFORNIA LENDERS TO RESOLVE CLAIMS
OF UNFAIR LENDING PRACTICES AGAINST HISPANIC APPLICANT

 

WASHINGTON – The U.S. Department of Housing and Urban Development (HUD) today announced an
agreement with a group of California mortgage lenders to resolve allegations they discriminated against a
mortgage applicant based on his national origin. The complainant alleged that American Financial
Network of Brea, California; Benchmark Communities of Fresno; Brigantino Enterprise of Hollister; and an
employee of Benchmark Communities failed to prequalify him to purchase a home in Hollister because he
is Hispanic. Read the Conciliation Agreement.

The Fair Housing Act prohibits discrimination in rental, sales or home lending transactions based on a
person’s national origin, race, color, religion, sex, familial status or disability.

“Where a person comes from should not impact their ability to purchase a home,” said Bryan Greene,
HUD’s General Deputy Assistant Secretary for Fair Housing and Equal Opportunity. “Today’s action
reflects our nation’s promise of fair housing and equal access to credit for every qualified individual,
regardless of their national origin.”

The case came to HUD’s attention when the applicant filed a fair housing complaint alleging that he was
unfairly denied an opportunity to prequalify for a mortgage loan, precluding him from purchasing a home
because he is Hispanic.  American Financial Network will pay the man $5,000; Benchmark Communities
will provide annual fair housing training for its employees who interact with prospective homebuyers; and
American Financial Network will provide annual fair housing training to current and new employees as
they are hired.

People who believe they have experienced discrimination may file a complaint by contacting HUD’s Office
of Fair Housing and Equal Opportunity at (800) 669-9777 (voice) or (800) 927-9275 (TTY). Housing
discrimination complaints may also be filed by going to www.hud.gov/fairhousing, or by downloading
HUD’s free housing discrimination mobile application, which can be accessed through Apple and Android
devices.

###

HUD's mission is to create strong, sustainable, inclusive communities and quality affordable homes for all.
More information about HUD and its programs is available on the Internet

at www.hud.gov and http://espanol.hud.gov.

You can also connect with HUD on social media and follow Secretary Carson on Twitter and Facebook or
sign up for news alerts on HUD's Email List.

Download Nuance PDF Reader to view PDF files located on this site.

Busque Información en Español | Accessibility | Contact Info | Privacy Policy | FOIA | Web Management and Web Policies 
Inspector General | No Fear Act | PaymentAccuracy.gov 

U.S. Department of Housing and Urban Development

Connect with HUD

      Información en Español

Site Map         A-Z Index         Text   A   A   A
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CFPB Sues Ocwen for Failing 
Borrowers Throughout Mortgage 
Servicing Process
Mortgage Servicer’s Widespread Errors, Shortcuts, and 
Runarounds Cost Borrowers Money, Homes

APR 20, 2017 

WASHINGTON, D.C. — The Consumer Financial Protection Bureau (CFPB) today 
sued one of the country’s largest nonbank mortgage loan servicers, Ocwen 
Financial Corporation, and its subsidiaries for failing borrowers at every stage of the 
mortgage servicing process. The Bureau alleges that Ocwen’s years of widespread 
errors, shortcuts, and runarounds cost some borrowers money and others their 
homes. Ocwen allegedly botched basic functions like sending accurate monthly 
statements, properly crediting payments, and handling taxes and insurance. 
Allegedly, Ocwen also illegally foreclosed on struggling borrowers, ignored 
customer complaints, and sold off the servicing rights to loans without fully 
disclosing the mistakes it made in borrowers’ records. The Florida Attorney General 
took a similar action against Ocwen today in a separate lawsuit. Many state financial 
regulators are also independently issuing cease-and-desist and license revocation 
orders against Ocwen for escrow management and licensing issues today. 

"Ocwen has repeatedly made mistakes and taken shortcuts at every stage of the 
mortgage servicing process, costing some consumers money and others their 
homes," said CFPB Director Richard Cordray. "Borrowers have no say over who 
services their mortgage, so the Bureau will remain vigilant to ensure they get fair 
treatment."

Ocwen, headquartered in West Palm Beach, Fla., is one of the nation’s largest 
nonbank mortgage servicers. As of Dec. 31, 2016, Ocwen serviced almost 1.4 
million loans with an aggregate unpaid principal balance of $209 billion. It services 

Page 1 of 6CFPB Sues Ocwen for Failing Borrowers Throughout Mortgage Servicing Process | Cons...

4/21/2017https://www.consumerfinance.gov/about-us/newsroom/cfpb-sues-ocwen-failing-borrowers...
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loans for borrowers in all 50 states and the District of Columbia. A mortgage 
servicer collects payments from the mortgage borrower and forwards those 
payments to the owner of the loan. It handles customer service, collections, loan 
modifications, and foreclosures. Ocwen specializes in servicing subprime or 
delinquent loans. 

The CFPB uncovered substantial evidence that Ocwen has engaged in significant 
and systemic misconduct at nearly every stage of the mortgage servicing process. 
The CFPB is charged with enforcing the Dodd-Frank Wall Street Reform and 
Consumer Protection Act, which protects consumers from unfair, deceptive, or 
abusive acts or practices, and other federal consumer financial laws. In addition, the 
Bureau adopted common-sense rules for the mortgage servicing market that first 
took effect in January 2014. The CFPB’s mortgage servicing rules require that 
servicers promptly credit payments and correct errors on request. The rules also 
include strong protections for struggling homeowners, including those facing 
foreclosure. In its lawsuit, the CFPB alleges that Ocwen:

◾ Serviced loans using error-riddled information: Ocwen uses a proprietary 
system called REALServicing to process and apply borrower payments, 
communicate payment information to borrowers, and maintain loan balance 
information. Ocwen allegedly loaded inaccurate and incomplete information 
into its REALServicing system. And even when data was accurate, 
REALServicing generated errors because of system failures and deficient 
programming. To manage this risk, Ocwen tried manual workarounds, but they 
often failed to correct inaccuracies and produced still more errors. Ocwen then 
used this faulty information to service borrowers’ loans. In 2014, Ocwen’s head 
of servicing described its system as “ridiculous” and a “train wreck.”

◾ Illegally foreclosed on homeowners: Ocwen has long touted its ability to 
service and modify loans for troubled borrowers. But allegedly, Ocwen has 
failed to deliver required foreclosure protections. As a result, the Bureau 
alleges that Ocwen has wrongfully initiated foreclosure proceedings on at least 
1,000 people, and has wrongfully held foreclosure sales. Among other illegal 
practices, Ocwen has initiated the foreclosure process before completing a 
review of borrowers’ loss mitigation applications. In other instances, Ocwen has 
asked borrowers to submit additional information within 30 days, but 
foreclosed on the borrowers before the deadline. Ocwen has also foreclosed 
on borrowers who were fulfilling their obligations under a loss mitigation 
agreement.

◾ Failed to credit borrowers’ payments: Ocwen has allegedly failed to 
appropriately credit payments made by numerous borrowers. Ocwen has also 
failed to send borrowers accurate periodic statements detailing the amount 

Page 2 of 6CFPB Sues Ocwen for Failing Borrowers Throughout Mortgage Servicing Process | Cons...
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due, how payments were applied, total payments received, and other 
information. Ocwen has also failed to correct billing and payment errors.

◾ Botched escrow accounts: Ocwen manages escrow accounts for over 75 
percent of the loans it services. Ocwen has allegedly botched basic tasks in 
managing these borrower accounts. Because of system breakdowns and an 
over-reliance on manually entering information, Ocwen has allegedly failed to 
conduct escrow analyses and sent some borrowers’ escrow statements late or 
not at all. Ocwen also allegedly failed to properly account for and apply 
payments by borrowers to address escrow shortages, such as changes in the 
account when property taxes go up. One result of this failure has been that 
some borrowers have paid inaccurate amounts.

◾ Mishandled hazard insurance: If a servicer administers an escrow account for a 
borrower, a servicer must make timely insurance and/or tax payments on behalf 
of the borrower. Ocwen, however, has allegedly failed to make timely insurance 
payments to pay for borrowers’ home insurance premiums. Ocwen’s failures 
led to the lapse of homeowners’ insurance coverage for more than 10,000 
borrowers. Some borrowers were pushed into force-placed insurance.

◾ Bungled borrowers’ private mortgage insurance: Ocwen allegedly failed to 
cancel borrowers’ private mortgage insurance, or PMI, in a timely way, causing 
consumers to overpay. Generally, borrowers must purchase PMI when they 
obtain a mortgage with a down payment of less than 20 percent, or when they 
refinance their mortgage with less than 20 percent equity in their property. 
Servicers must end a borrower’s requirement to pay PMI when the principal 
balance of the mortgage reaches 78 percent of the property’s original value. 
Since 2014, Ocwen has failed to end borrowers’ PMI on time after learning 
information in its REALServicing system was unreliable or missing altogether. 
Ocwen ultimately overcharged borrowers about $1.2 million for PMI premiums, 
and refunded this money only after the fact.

◾ Deceptively signed up and charged borrowers for add-on products: When 
servicing borrowers’ mortgage loans, Ocwen allegedly enrolled some 
consumers in add-on products through deceptive solicitations and without 
their consent. Ocwen then billed and collected payments from these 
consumers.

◾ Failed to assist heirs seeking foreclosure alternatives: Ocwen allegedly 
mishandled accounts for successors-in-interest, or heirs, to a deceased 
borrower. These consumers included widows, children, and other relatives. As 
a result, Ocwen failed to properly recognize individuals as heirs, and thereby 
denied assistance to help avoid foreclosure. In some instances, Ocwen 

Page 3 of 6CFPB Sues Ocwen for Failing Borrowers Throughout Mortgage Servicing Process | Cons...
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foreclosed on individuals who may have been eligible to save these homes 
through a loan modification or other loss mitigation option.

◾ Failed to adequately investigate and respond to borrower complaints: If an 
error is made in the servicing of a mortgage loan, a servicer must generally 
either correct the error identified by the borrower, called a notice of error, or 
investigate the alleged error. Since 2014, Ocwen has allegedly routinely failed 
to properly acknowledge and investigate complaints, or make necessary 
corrections. Ocwen changed its policy in April 2015 to address the difficulty its 
call center had in recognizing and escalating complaints, but these changes fell 
short. Under its new policy, borrowers still have to complain at least five times 
in nine days before Ocwen automatically escalates their complaint to be 
resolved. Since April 2015, Ocwen has received more than 580,000 notices of 
error and complaints from more than 300,000 different borrowers.

◾ Failed to provide complete and accurate loan information to new servicers:
Ocwen has allegedly failed to include complete and accurate borrower 
information when it sold its rights to service thousands of loans to new 
mortgage servicers. This has hampered the new servicers’ efforts to comply 
with laws and investor guidelines.

The Bureau also alleges that Ocwen has failed to remediate borrowers for the harm 
it has caused, including the problems it has created for struggling borrowers who 
were in default on their loans or who had filed for bankruptcy. For these groups of 
borrowers, Ocwen’s servicing errors have been particularly costly.

Through its complaint, filed in federal district court for the Southern District of 
Florida, the CFPB seeks a court order requiring Ocwen to follow mortgage servicing 
law, provide relief for consumers, and pay penalties. The complaint is not a finding 
or ruling that the defendants have actually violated the law. 

The lawsuit is available at: 

###

The Consumer Financial Protection Bureau is a 21st century agency that helps 
consumer finance markets work by making rules more effective, by consistently and 
fairly enforcing those rules, and by empowering consumers to take more control 
over their economic lives. For more information, visit consumerfinance.gov.

http://files.consumerfinance.gov/f/documents/20170420_cfpb_Ocwen-
Complaint.pdf

Page 4 of 6CFPB Sues Ocwen for Failing Borrowers Throughout Mortgage Servicing Process | Cons...

4/21/2017https://www.consumerfinance.gov/about-us/newsroom/cfpb-sues-ocwen-failing-borrowers...
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Within sixty (60) days of the execution of this 
Agreement, the Administrator shall 
send a NOTICE TO APPLICANTS WHO 
APPLIED FOR A LOAN WHILE ON 
PREGNANCY OR PARENTAL LEAVE 
("Notice"), which includes a claim from as 
shown in Appendix A, to all loan applicants (a) 
who were turned down by
Respondents, or withdrew their application for 
a mortgage loan, between January 1,
2015, and December 31, 2015; (b) who were 
between the ages of 18 and 50 when
their applications were submitted, (c) whose 
applications were not denied due to the 
appraised value of the property to secure the 
mortgage, (d) whose applications were
not denied Que to the applicants' credit score, 
and (e) whose applications evidence a
form of leave or disability income not related 
to social security disability or other 
disability not related to pregnancy or parental 
leave. The Notice shall define a
"Qualifying Claimant" and explain the process 
for such Claimants to apply for a
remedy in the sum of up to $5,000. Within 
forty (40) days of the effective date of this 
Agreement, Wescom agrees to provide the last 
known name and· address of each
person due to receive a Notice. The Notice 
shall be mailed to the last known address
of each applicant, and if any Notice is returned 
with a forwarding address, the 
Administrator shall promptly re-send the 
Notice to the forwarding address.
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Kim, an Institution Organization User (Federal), wishes to submit a filing for federal registration for her institution, a
process completed just once when an institution initially wishes to become registered. Kim has previously been assigned permission to
set up the institution's record. After setting up the record, Kim selected the option to file for federal registration. Kim initiates the filing,
which is automatically and completely populated from the institution's record. Kim reviews the filing to ensure accuracy, pays the federal
registration fee, and submits to the federal registry.

Preparation Submission

Kim selects the option
to begin the filing after
completing institution
record set up. If Kim
completed the
institution set up in a
prior sitting, she can
select the option to
begin the filing from
her dashboard.

The filing is automatically and
completely populated by pulling
information from the institution record
that was created during institution set
up. Example data includes business
activities, identifying information, other
trade names, books and records, bank
accounts, affiliations, disclosure
questions, and org structure. If Kim
answered "Yes" to any disclosure
questions for the institution,
supporting documentation is attached.

Kim reviews the filing to ensure
accuracy, makes any necessary
updates, pays the federal
registration fee, and submits to
the federal registry. Kim
receives a notification that the
filing was submitted, and the
notification contains reminders
for next steps (e.g. annual
renewal).

Journey Map
_________________________________________________________________________________________________________________________________________________________________________________

#11 - Federal Registration (Institution)

Personas:

#46 - Account Creation for Federally-Registered Institutions
#45 - Federal Institution Set Up

N/A

_________________________________________________________________________________________________________________________________________________________________________________

Background:

BULK Option to perform action in bulk

Kim
Institution Organization
User (Federal)

When filing for federal
registration, the system
automatically populates the
filing from the institution record.

I am able to complete all steps of
the filing process within NMLS,
including communicating with
other users and uploading/
submitting all documents.

The system pre-populates my
filing by pulling information
stored in the institution record.

I am able to quickly and easily
navigate throughout the
different sections of the filing and
the on-screen status bar keeps
track of my progress.

I can come back to the filing
later and my information
will be saved, even if I get
timed out.

The system performs a
completeness check and
notifies me of any missing
information before allowing
me to submit.

If I have a question while I am
completing the filing, I can access
specific help resources right on the
screen I am working on.

I receive a notification that my
filing was successfully
submitted.

User Experiences:

Kim

Kim Kim Kim Kim

Kim Kim Kim

When I log in, I know exactly
where to go based on the
activity I want to complete.

Kim

Preceding Journey(s) Subsequent Journey(s)

System activityHuman activity

1 3
2

Kim

I am able to delegate
registration activities to
members of my staff.

Version 2, Delivered 3/16/17
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 Ability for users to assign roles and permissions.
 Ability to initiate tasks based on user actions, another user's actions (who created a task for you), or

system generated activities.
 Ability to assign tasks to individuals/groups.
 Ability for companies to control what steps individuals have access to.
 Ability to have role-based security access.
 Ability to combine logical workflow components to facilitate the user experience and reduce

confusion / duplication (e.g., streamlined, intuitive user interface).
 Ability to see progress while completing the filing (e.g., visually represent with a status bar where

the user is in the overall filing workflow).
 Ability to leave and come back to a filing and resume in the same location (i.e., save and continue).
 Ability to populate form data from existing data in NMLS or based on business rules based on the

action being taken or the form being completed.
 Ability to integrate with third party data sources during data entry/upload to validate data (SSN,

addresses, etc.).
 Ability to assist users with a step in the process based on the stage of the process and also directly

on the page (i.e., contextual help resources).
 Ability to provide access to FAQs, quick reference guides, job aids, training videos and tutorials.
 Ability to upload and tag documents with metadata in the document upload section based on

workflow and context.
 Ability to communicate with other users within the system.
 Mobile capability for core licensing workflow functionality (smartphone, tablet).
 Ability to provide e-signature capability for any forms / documents requiring a signature.
 Ability to make multiple payments in one invoice similar to a shopping cart concept.
 Users are able to withdraw a filing at any time in the process.
 Ability to send multiple notifications to different parties when actions are taken (e.g. registration is

submitted).

NMLS 1.0 Pain Points:
 Registrants are often unsure of where to

start in the registration process.
 The filing workflow is complex, not

intuitive, and does not provide
transparency on where the applicant is in
the process.

 Difficulty locating help resources on the
Resource Center.

 Unable to communicate with other users
in the system.

 Users do not receive confirmation that
their filing has been successfully
submitted.

NMLS 2.0 Capabilities:

#11 - Federal Registration (Institution)
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BILLING CODE: 4810-AM-P 

BUREAU OF CONSUMER FINANCIAL PROTECTION 

12 CFR Part 1003 

Docket No. CFPB-2017-0010 

RIN 3170-AA64 

Technical Corrections and Clarifying Amendments to the Home Mortgage Disclosure 

(Regulation C) October 2015 Final Rule  

AGENCY:  Bureau of Consumer Financial Protection. 

ACTION:  Proposed rule with request for public comment. 

SUMMARY:  The Bureau of Consumer Financial Protection (Bureau) proposes amendments to 

Regulation C to make technical corrections to and to clarify certain requirements adopted by the 

Bureau’s Home Mortgage Disclosure (Regulation C) final rule ( 2015 HMDA Final Rule or the 

Final Rule), which was published in the Federal Register on October 28, 2015.  The Bureau also 

proposes a new reporting exclusion.   

DATES:  Comments must be received on or before [INSERT 30 DAYS AFTER 

PUBLICATION IN THE FEDERAL REGISTER].   

FOR FURTHER INFORMATION CONTACT:  Joseph Devlin, Kathryn Lazarev, or 

Alexandra W. Reimelt, Counsels; or Terry J. Randall, Senior Counsel, Office of Regulations, at 

(202) 435-7700.   

ADDRESSES:  You may submit comments, identified by Docket No. CFPB-2017-0010 or RIN 

3170-AA64, by any of the following methods: 

Email:  FederalRegisterComments@cfpb.gov.  Include CFPB-2017-0010 or RIN 3170-

AA64 in the subject line of the email. 
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institutions to collect, report, and disclose certain data about their mortgage activities.  The 

Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act) amended 

HMDA, transferring rulewriting authority to the Bureau and expanding the scope of information 

that must be collected, reported, and disclosed under HMDA, among other changes.1  In October 

2015, the Bureau issued the 2015 HMDA Final Rule implementing the Dodd-Frank Act 

amendments to HMDA.2  The Final Rule modified the types of institutions and transactions 

subject to Regulation C, the types of data that institutions are required to collect, and the 

processes for reporting and disclosing the required data.3  Most of these amendments take effect 

on January 1, 2018. 

Through outreach, the Bureau has identified a number of areas in which implementation 

of the 2015 HMDA Final Rule could be facilitated through clarifications, technical corrections, 

or minor changes and the Bureau proposes certain amendments to Regulation C to address those 

areas.  The proposal would establish transition rules for two data points, loan purpose and the 

unique identifier for the loan originator.  The transition rules would permit financial institutions 

to report not applicable for these data points when reporting certain loans that they purchased 

that were originated before certain regulatory requirements took effect.  The proposal also would 

make additional amendments to clarify certain key terms, such as temporary financing and 

automated underwriting system, and create a new reporting exception for certain transactions 

associated with New York State consolidation, extension, and modification agreements.   

In addition, the proposal would facilitate reporting the census tract of the property 
                                                 
1 Dodd-Frank Wall Street Reform and Consumer Protection Act, Public Law 111-203, 124 Stat. 1376, section 2097-
101 (2010). 
2 Home Mortgage Disclosure (Regulation C); 80 FR 66128 (Oct. 28, 2015) (October 2015 HMDA Final Rule). 
3 October 2015 HMDA Final Rule, 80 FR 66128, 29. 
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securing, or, in the case of an application, proposed to secure, the covered loan required by 

Regulation C.  The Bureau plans to make available on its web site a geocoding tool (the Bureau’s 

geocoding tool) that financial institutions may use to identify the census tract in which a property 

is located.  The proposal would establish that a financial institution would not violate Regulation 

C by reporting an incorrect census tract for a particular property if the financial institution 

obtained the incorrect census tract number from the Bureau’s geocoding tool, provided that the 

financial institution entered an accurate property address into the tool and the tool returned a 

census tract for the address entered.  The proposal also would make certain technical corrections. 

II.  Background 

HMDA requires certain banks, savings associations, credit unions, and for-profit 

nondepository institutions to collect, report, and disclose data about originations and purchases 

of mortgage loans, as well as mortgage loan applications that do not result in originations (for 

example, applications that are denied or withdrawn).  As originally adopted, Congress stated the 

purposes of HMDA as providing the public and public officials with information to help 

determine whether financial institutions are serving the housing needs of the communities in 

which they are located and to assist public officials in their determination of the distribution of 

public sector investments in a manner designed to improve the private investment environment.4  

Congress later expanded HMDA to require, among other things, financial institutions to report 

racial characteristics, gender, and income information on applicants and borrowers.5  In light of 

these amendments, the Board of Governors of the Federal Reserve System (Board) subsequently 
                                                 
4 Home Mortgage Disclosure (Regulation C), 76 FR 78465 section 302(b) (Dec 19. 2012), 12 U.S.C. 2801(b); see 
also 12 CFR 1003.1(b)(1)(i) and (ii). 
5 Financial Institutions Reform, Recovery, and Enforcement Act of 1989, Public Law 101-73, section 1211 (“Fair 
lending oversight and enforcement” section), 103 Stat. 183, 524-26 (1989).   
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facilitate HMDA compliance by depository institutions in as economical a manner as possible.31  

The Bureau, in consultation with the Secretary of HUD, may also exempt for-profit mortgage-

lending institutions that are comparable within their respective industries to a bank, savings 

association, or credit union that has total assets of $10,000,000 or less.32 

In preparing this proposed rule, the Bureau has considered the changes below in light of 

its legal authority under HMDA and the Dodd-Frank Act.  The Bureau has determined that each 

of the changes addressed below is consistent with the purposes of HMDA and is authorized by 

one or more of the sources of statutory authority identified in this part.   

IV.  Effective Date 

For the reasons discussed below, the Bureau proposes that the amendments included in 

this proposal take effect when the related amendments to Regulation C adopted by the 2015 

HMDA Final Rule take effect.  As discussed more fully below, the proposed amendments to 

Regulation C would make technical corrections to and address certain areas to facilitate 

implementation of the 2015 HMDA Final Rule.  For the proposed amendments to have the 

intended effect, the proposed amendments’ effective dates should be synchronized with the 

related effective dates in the HMDA Final Rule.   

The HMDA Final Rule takes effect in stages between January 1, 2017 and January 1, 

2020, with most of the amendments included in the Final Rule taking effect on January 1, 2018.  

Accordingly, the Bureau proposes, as provided in the proposed amendatory instructions included 

below, that most of the proposed amendments take effect on January 1, 2018.  The Bureau 

                                                 
31 HMDA section 307(a), 12 U.S.C. 2806(a) (authorizing the Bureau’s Director to utilize, contract with, act through, 
or compensate any person or agency to carry out this subsection). 
32 HMDA section 309(a), 12 U.S.C. 2808(a). 
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§§ 1003.2(g)(1)(v)(A) and (2)(ii)(A) as adopted by the Final Rule in the definition of “financial 

institution,” adding the new exclusion to a list of exclusions referenced in that definition.  

Although the definition of financial institution includes thresholds for non-excluded closed-end 

mortgage loans and non-excluded open-end lines of credit, this conforming change is limited to 

the portions of § 1003.2(g) listing exclusions for closed-end mortgage loans because the Bureau 

does not believe that open-end lines of credit are used to provide new funds prior to 

consolidation as part of a New York CEMA.  The Bureau requests comment on this conforming 

change, including whether open-end lines of credit may be used in this way. 

2(i) Home improvement loan  

HMDA section 303(2) defines a “mortgage loan” as a loan that is secured by residential 

real property or a home improvement loan.  Regulation C currently defines “home improvement 

loan” and provides guidance in commentary about mixed-use property.  Pursuant to the Bureau’s 

authority under HMDA section 305(a), the Bureau revised the current definition of home 

improvement loan in § 1003.2(i) as adopted by the Final Rule and revised the accompanying 

commentary regarding mixed-use property.  For the reasons set forth below, the Bureau proposes 

to amend the commentary to § 1003.2(i) to clarify further the reporting requirements for home 

improvement loans secured by mixed-use property, that is, a dwelling used for both residential 

and commercial purposes.  

The Bureau understands there may be uncertainty regarding the reporting requirements 

for mixed-use property under § 1003.2(i), as adopted by the Final Rule, in light of 

§ 1003.3(c)(10), which the Bureau adopted by the Final Rule to exclude certain loans and lines 

of credit made primarily for a commercial or business purpose from coverage.  Comment 2(i)-4 

explains, in relevant part, that a closed-end mortgage loan or an open-end line of credit to 
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improve a dwelling used for residential and commercial purposes (for example, a building 

containing apartment units and retail space) or the real property on which such a dwelling is 

located, is a home improvement loan if the loan’s proceeds are used either to improve the entire 

property (for example, to replace the heating system) or if the proceeds are used primarily to 

improve the residential portion of the property.  Section 1003.3(c)(10) excludes loans and lines 

of credit made primarily for a commercial or business purpose unless they are for the purpose of 

home purchase under § 1003.2(j), home improvement under § 1003.2(i), or refinancing under 

§ 1003.2(p).  Comment 3(c)(10)-3 provides illustrative examples of business- or commercial-

purpose loans and lines of credit that are covered loans under the Final Rule.  Comment 3(c)(10)-

3.ii explains that a closed-end mortgage loan or an open-end line of credit to improve an office,

for example, a doctor’s office, that is located in a dwelling, would be a covered loan.   

The Bureau is concerned that comments 2(i)-4 and 3(c)(10)-3.ii, as adopted by the Final 

Rule, could be interpreted as providing inconsistent guidance regarding when a closed-end 

mortgage loan or open-end line of credit to improve property used for both residential and 

commercial purposes would be considered a home improvement loan under § 1003.2(i).  

Comment 2(i)-4 explains that a closed-end mortgage loan or open-end line of credit is a 

reportable home improvement loan under § 1003.2(i) if the proceeds are used to improve the 

entire property or primarily the residential portion of the property.  However, comment 3(c)(10)-

3.ii provides an example indicating that a closed-end mortgage loan or open-end line of credit to

improve an office in a dwelling would be a reportable home improvement loan under 

§ 1003.2(i), even though its primary purpose is to improve the commercial portion of the

property.   
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To resolve this apparent tension, the Bureau proposes to amend comment 2(i)-4 to clarify 

that the comment applies only to multifamily dwellings.35  The proposed amendment would 

clarify that the Bureau intends comment 2(i)-4 to apply to multifamily dwellings of the type 

referenced in the comment (for example, a building containing five or more apartment units and 

retail space), and not to non-multifamily dwellings that have both residential and commercial 

purposes (for example, a single-family dwelling with a doctor’s office).  The Bureau believes 

that loans or lines of credit to improve primarily the commercial portion of a multifamily 

dwelling should not be reportable home improvement loans because such loans or lines of credit 

involve relatively small housing components and large commercial components of the dwelling 

in comparison to loans or lines of credit to improve primarily the commercial portion of a 

dwelling other than a multifamily family dwelling.  The Bureau also believes that loans or lines 

of credit to improve primarily the commercial portion of a multifamily dwelling would provide 

limited information to help determine whether financial institutions are serving the housing 

needs of the communities in which they are located.  Accordingly, the proposed amendments to 

comments 2(i)-4 and 3(c)(10)-3.ii together would clarify that a loan to improve commercial 

space in a multifamily dwelling would not be a home improvement loan, but a loan to improve 

commercial space in a dwelling other than a multifamily dwelling would be a home 

improvement loan.  The Bureau believes its proposal to clarify the applicability of comment 2(i)-

4 to multifamily dwellings, taken together with the proposed amendment to comment 3(c)(10)-

3.ii, would resolve potential uncertainty over the reporting requirements for loans used to 

                                                 
35 As discussed in more detail in the section-by-section analysis of § 1003.3(c)(10), the Bureau proposes to revise 
the example in comment 3(c)(10)-3.ii to clarify that it applies to dwellings other than multifamily dwellings.   
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improve various types of mixed-use property.  The Bureau solicits comment on the proposed 

clarification.   

2(j) Home purchase loan  

Currently, § 1003.2 provides a definition of “home purchase loan” and provides guidance 

in commentary.  The Final Rule revised the current definition of home purchase loan in 

§ 1003.2(j) and revised the current home purchase loan commentary to conform to revised 

§ 1003.2(j) and to provide additional clarifications.  The Final Rule renumbered current 

comment 2(Home purchase loan)-5 as comment 2(j)-3, with minor changes for clarity.  Revised 

comment 2(j)-3 explains that a home purchase loan includes both a combined 

construction/permanent loan and the permanent financing that replaces a construction-only loan.  

It further explains that a home purchase loan does not include a construction-only loan that is 

designed to be replaced by permanent financing at a later time, which is excluded from 

Regulation C as temporary financing under § 1003.3(c)(3), and includes a cross-reference to 

comment 3(c)(3)-1.  For the reasons discussed below, the Bureau proposes to amend comment 

2(j)-3. 

As discussed in more detail in the section-by-section analysis of § 1003.3(c)(3) regarding 

temporary financing, the Bureau proposes to amend the commentary to § 1003.3(c)(3) to clarify 

that a loan or line of credit is considered temporary financing and excluded under § 1003.3(c)(3) 

if the loan or line of credit is designed to be replaced by separate permanent financing extended 

to the same borrower at a later time.  The Bureau also proposes to amend the commentary to 

§ 1003.3(c)(3) to provide guidance that a construction-only loan or line of credit is considered 

temporary financing and is excluded from reporting if the loan or line of credit is extended to a 

person exclusively to construct a dwelling for sale.  Such loans are not currently reported under 
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Regulation C, and the Bureau did not intend § 1003.3(c)(3), as adopted by the Final Rule, to 

expand coverage to include them.   

The Bureau proposes conforming changes to comment 2(j)-3 to reflect the proposed 

revisions to the § 1003.3(c)(3) commentary.  The Bureau also proposes to refer to both a loan or 

line of credit in comment 2(j)-3, consistent with the § 1003.3(c)(3) commentary.  Accordingly, 

the Bureau proposes to amend comment 2(j)-3 to explain that a home purchase loan includes 

both a combined construction/permanent loan or line of credit, and the separate permanent 

financing that replaces a construction-only loan or line of credit for the same borrower at a later 

time.  Proposed comment 2(j)-3 would also clarify that a home purchase loan does not include a 

construction-only loan or line of credit that is designed to be replaced by separate permanent 

financing extended to the same borrower at a later time or that is extended to a person 

exclusively to construct a dwelling for sale, and include a cross-reference to proposed new 

comment 3(c)(3)-2.  As noted above, the Bureau proposes to exclude such loans or lines of credit 

from Regulation C as temporary financing under § 1003.3(c)(3).  The Bureau solicits comment 

on the proposed amendments.  

Section 1003.3 Exempt Institutions and Excluded Transactions 

3(c) Excluded Transactions 

3(c)(3) 

Currently, Regulation C provides an exclusion for temporary financing in § 1003.4(d)(3).  

The Final Rule revised the exclusion for temporary financing in § 1003.3(c)(3) and adopted 

comment 3(c)(3)-1 to clarify the scope of the exclusion and to incorporate existing guidance in a 

FFIEC FAQ.  Comment 3(c)(3)-1, as adopted by the Final Rule, provides that temporary 

financing is excluded from coverage and explains that a loan or line of credit is temporary 
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Bureau proposes amendments to the illustrative examples in comment 3(c)(3)-1.ii through .v to 

reflect these proposed clarifications.  To improve consistency, the Bureau also proposes to 

substitute the word “obtained” for the word “made” in comment 3(c)(3)-1.iii.  Additionally, the 

Bureau proposes to amend comment 3(c)(3)-1 to reflect the proposed addition of proposed 

comment 3(c)(3)-2, as discussed in more detail below.   

The Bureau is also concerned that comment 3(c)(3)-1 may be read as expanding 

Regulation C reporting requirements to certain transactions that the Bureau believes should be 

considered temporary financing and excluded from reporting because their unique characteristics 

provide limited data to support HMDA’s purposes.  Comment 3(c)(3)-1 does not specifically 

address a construction-only loan or line of credit to a person exclusively to construct a dwelling 

for sale.  Construction-only loans or lines of credit to construct a dwelling for sale are not 

currently reported under Regulation C, and the Bureau did not intend in the Final Rule to expand 

Regulation C’s coverage to include them.  However, comment 3(c)(3)-1 suggests that such loans 

or lines of credit would not be excluded as temporary financing under § 1003.3(c)(3) if they are 

not designed to be replaced by permanent financing at a later time.  Additionally, as noted above, 

the Bureau proposes to clarify in comment 3(c)(3)-1 that for the temporary financing exclusion 

to apply, the separate permanent financing must be extended to the same borrower that obtained 

the loan or line of credit it is designed to replace.  A loan or line of credit to a person to finance 

the construction of a dwelling for sale is an interim transaction paid off with proceeds from the 

sale of the dwelling when its construction is completed, and as such, the construction loan or line 

of credit is not designed to be replaced by permanent financing to the same borrower.  Instead, 

the buyer of the newly-constructed dwelling generally obtains a HMDA-reportable home 
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HMDA’s purposes.  At the same time, for the reasons explained above, the Bureau believes it is 

appropriate to clarify its intent to classify construction-only loans or lines of credit to a person 

exclusively to construct a dwelling for sale as temporary financing, even where such loans or 

lines of credit are not designed to be replaced by separate permanent financing to the same 

borrower.   

The Bureau proposes to add new comment 3(c)(3)-2 to clarify that a construction-only 

loan or line of credit is considered temporary financing and excluded under § 1003.3(c)(3) if the 

loan or line of credit is extended to a person exclusively to construct a dwelling for sale.  

Proposed comment 3(c)(3)-2 would include a cross-reference to comment 3(c)(3)-1.ii through .iv 

for examples of the reporting requirement for construction loans that are not extended to a person 

exclusively to construct a dwelling for sale.  The Bureau solicits comment on the proposed 

clarifications.  

3(c)(10) 

Regulation C currently covers closed-end, commercial-purpose loans made to purchase, 

refinance, or improve a dwelling.  The Final Rule adopted § 1003.3(c)(10) to provide that loans 

and lines of credit made primarily for a commercial or business purpose are excluded 

transactions unless they are for the purpose of home purchase under § 1003.2(j), home 

improvement under § 1003.2(i), or refinancing under § 1003.2(p).  The commentary to 

§ 1003.3(c)(10) explains the general rule, clarifies that § 1003.3(c)(10) does not exclude all 

dwelling-secured business- or commercial-purpose loans or lines of credit from coverage, 

explains how financial institutions should determine whether a transaction primarily is for a 

commercial or business purpose, and provides illustrative examples.  As discussed in the section-

by-section analysis of § 1003.2(i) above, the Bureau is concerned that there may be uncertainty 
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regarding when a closed-end mortgage loan or open-end line of credit made primarily for a 

business or commercial purpose is a reportable home improvement loan under § 1003.2(i) and, 

thus, not excluded from reporting under § 1003.3(c)(10).  For the reasons set forth in the section-

by-section analysis of § 1003.2(i), the Bureau proposes to amend the example in comment 

3(c)(10)-3.ii to clarify that its guidance applies in the case of a dwelling other than a multifamily 

dwelling and to provide an additional illustration.   

Proposed comment 3(c)(10)-3.ii would illustrate that a closed-end mortgage loan or an 

open-end line of credit to improve a doctor’s office or a daycare center that is located in a 

dwelling other than a multifamily dwelling is not excluded from reporting under § 1003.3(c)(10).  

A closed-end mortgage loan or open-end line of credit to improve a dwelling other than a 

multifamily dwelling, even if primarily for a business or commercial purpose, would be a home 

improvement loan under § 1003.2(i) and would not be excluded under § 1003.3(c)(10).  The 

Bureau believes the proposed amendment to comment 3(c)(10)-3.ii would clarify that non-

multifamily dwellings are not “mixed-use property” as described in comment 2(i)-4, even if they 

contain an office or other commercial space.  To improve clarity, the Bureau also proposes minor 

changes to comment 3(c)(10)-3 to add the word “although” and remove the word “but.”  The 

Bureau solicits comment on the proposed clarifications. 

3(c)(11) 

HMDA extends reporting responsibilities to banks, savings associations, credit unions 

and other lending institutions (defined as any person engaged for profit in the business of 

mortgage lending other than a bank, savings association, or credit union) that satisfy certain 
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From: Minnesota Bankers Association [mailto:mba@minnbankers.com]  
Sent: Monday, June 05, 2017 5:36 PM 
To: Jon Wolfe 
Subject: MBA Files Amicus Curiae Brief in Support of KleinBank in its Lawsuit Brought By the DOJ 
 

 
June 5, 2017  
 
 
MBA Files Amicus Curiae Brief in Support of KleinBank in its Lawsuit Brought By the DOJ 
 
KleinBank finds itself in the unenviable position of being sued for redlining by the Civil Rights Division of 
the Department of Justice (DOJ). In nearly all instances when the DOJ brings this type of lawsuit, the 
bank involved agrees to settle the case by entering into a consent decree and paying a large fine.  
KleinBank chose to litigate the case because bank management and the bank’s attorneys believe that 
the DOJ is seriously over-reaching in this case, and they are confident that the bank has both the law 
and the facts on its side. 
 
KleinBank asked the MBA to write and file an amicus curiae (Friend of the Court) brief in support of its 
position. The MBA has a policy to participate as amicus only if the case has a broad impact on the 
banking industry. In some instances a case is so fact-specific that it only impacts the parties to the suit. 
The MBA Board determined that there were several issues in the KleinBank case that impacted the 
industry as a whole and therefore voted unanimously to approve the amicus request. 
 
This amicus brief is the second one the MBA has written and filed in the past three months. The MBA 
also filed an amicus brief in support of TCF Bank in a lawsuit filed by the Consumer Financial Protection 
Bureau (CFPB). That case, too, involved some significant federal government over-reach, and the MBA’s 
brief stated several areas where the CFPB’s lawsuit could have a significant impact on the banking 
industry as a whole. 
 
This DOJ redlining lawsuit against KleinBank is extremely troubling. The DOJ alleges in its complaint that 
KleinBank has intentionally avoided serving the majority-minority neighborhoods in Minneapolis and St. 
Paul. The issue at the heart of this case is the definition of redlining and the evidence the government 
must produce in order to prove a redlining case.  
 
KleinBank and its attorneys put together a very strong answer to the complaint. They ask the Court to 
dismiss the case for failure to state a claim. The bank’s motion to dismiss makes some solid legal 
arguments as to why the Court should dismiss this lawsuit at the earliest stage possible. KleinBank’s 
answer cites many different court cases as precedent in support of their legal theories. It also discusses 
the fact that KleinBank received four straight “Satisfactory” CRA ratings, which would not have been 
possible if the bank had engaged in redlining.  
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The MBA’s job as amicus is to support the bank’s motion to dismiss by stating the ways this lawsuit 
impacts the banking industry as a whole. A party that wishes to file an amicus brief must make a motion 
to appear as amicus curiae. The Court may approve or deny that request. In the TCF Bank case, the MBA 
and the United States Chamber of Commerce (the Chamber) both filed a motion to appear. The Court 
granted the MBA’s motion to appear, but the Court denied the Chamber’s request because it failed to 
meet one of the important criteria of an amicus brief. The Court denied the Chamber’s request because 
it decided that their brief simply restated TCF Bank’s arguments, rather than making unique, industry-
related arguments. 
 
We drafted the KleinBank brief with that important lesson in mind, making sure our brief supported 
KleinBank’s motion to dismiss but included additional, industry-related arguments. Because the bank 
had covered so many of the redlining and other fair lending cases in depth, the MBA took a different 
approach.  
 
We focused heavily upon the federal banking agencies’ Interagency Fair Lending Examination 
Procedures (FL Procedures). The FL Procedures are based on the fair lending laws, regulations and 
applicable case law. The examiners use these procedures to ensure consistent enforcement of the fair 
lending laws and regulations. Importantly, the agencies also encourage bank compliance officers to use 
the FL Procedures when they design their fair lending compliance programs and prepare for fair lending 
compliance examinations. Our main theme was that, from an industry perspective, banks must be 
able to rely upon the fact that all federal agencies will interpret and enforce the fair lending rules 
the same way. Here is a summary of our key points: 
 

I.              Operating in a Heavily Regulated Industry, Bankers Need Certainty and Consistency.  
 

Bankers need certainty with respect to regulatory requirements. There are thousands of pages of 
regulations, and bankers need certainty on the details, like key definitions. In this instance they need 
certainty as to the definition of redlining.  

 
Bankers also need consistency with respect to enforcement standards. Interagency examination 
procedures help ensure consistency, which is important to the agencies and the banks. Bankers 
need to know that all the agencies will enforce the redlining rules the same way. 

 
We noted some comments made by former DOJ Civil Rights Director Gupta, who was listed as a 
signer on the KleinBank complaint: civil rights enforcement requires “a more expansive reading of 
the law” and “creativity.” That enforcement approach is very troubling to an industry that needs 
certainty and consistency. 

 
II.             Interagency Fair Lending Examination Procedures and Redlining 

 
The FL Procedures help ensure consistent enforcement in this important area of the law. In addition, 
the regulators specifically encourage bankers to use the procedures as a resource. 
 
The FL Procedures define Redlining as a form of illegal disparate treatment discrimination, which 
includes a causation standard. A claimant must prove that a party acted “because of” race or 
national origin. 
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The FL Procedures explain that courts acknowledge two methods for proving redlining: overt 
evidence or comparative evidence of disparate treatment. Overt evidence is an explicit written or 
verbal statement that a bank does not want to serve an area because of the race or national origin 
of the people living there. Because overt evidence is unlikely, most cases are based on comparative 
evidence, which requires a detailed six-step analysis. This method proves discrimination by default. 
When there is no legitimate, non-discriminatory business reason for a decision, the court can 
conclude that the decision is deemed to be because of race or national origin. 

III. DOJ’s Redlining Complaint Against KleinBank

The complaint does not use the definition of redlining from the FL Procedures. The DOJ’s new, 
expansive definition does not include a causation standard. 

The DOJ complaint includes no evidence of overt discrimination. Also, the complaint includes no 
evidence that the DOJ conducted a comparative evidence investigation. There is no evidence that 
the DOJ followed the six detailed steps, no evidence that the bank was allowed to give legitimate 
business reasons for its decisions, no indication why the DOJ rejected all of the business reasons, 
and no explanation of how and why the FDIC concluded that the bank did not engage in illegal 
discrimination, while the DOJ reached the opposite conclusion. 

IV. Conclusions:

WBA urges the Court to reject the DOJ’s expansive definition of redlining, otherwise the mere 
existence of a majority-minority area located outside a bank’s trade area would automatically 
equate to illegal discrimination. Even if a bank had perfectly legitimate business reasons for how it 
created its market area, it could still be found guilty of redlining, which is not the standard in the 
law. We urge the Court to enforce the law as it is written.  

We urge the Court to grant the bank’s motion to dismiss because the DOJ did not offer the 
evidence needed to prove redlining. They did not offer evidence that the bank acted because of 
race or national origin by eliminating all the possible legitimate, nondiscriminatory reasons. If the 
Court were to side with the DOJ, banks all over the country would be subject to new legal, 
regulatory and reputational risk. That situation cannot stand.  

To make the MBA’s amicus brief more persuasive, KleinBank encouraged the MBA to invite other 
bankers associations to join our brief. Thirty-nine additional state bankers associations understood the 
importance of this case, so they joined the brief. The American Bankers Association signed on to the 
brief, too. Then, the Independent Community Bankers of Minnesota and the Independent Community 
Bankers of America asked if they could join the cause, so we added them as well. The fact that so many 
associations have signed on to this brief is an indication of just how important this case is to the 
industry. We are grateful to all these associations for agreeing to support this amicus curiae brief. 

I hope we never again see a Minnesota bank involved in a DOJ redlining lawsuit. It is truly a horrible 
situation for this bank, its owners and its staff. Even if the bank believes they are completely in the right, 
defending a DOJ lawsuit is extremely difficult. We applaud KleinBank for choosing to fight the 
government’s over-reach rather than simply settling the case.  
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The MBA is the Champion for Minnesota Bankers. We are proud to be a strong advocate for our 
member banks, constantly striving to create the best possible banking environment. Whether we are 
lobbying for pro-banking legislation, writing comment letters on proposed regulations or writing and 
submitting amicus briefs in the court system, the MBA is pleased to do what we can to improve the bank 
regulatory system. 
 
Thank you very much for your membership in the MBA and for all your support. 
 

 
 
Minnesota Bankers Association  
8050 Washington Avenue South, Suite 150, Eden Prairie, MN 55344  
Phone 952-835-3900 * MN Toll Free 866-835-3900 * Fax 952-896-1100  
mba@minnbankers.com * www.minnbankers.com   
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Linked Savings 
Accounts 

 

Many institutions offer overdraft pay-
ment programs that enable consumers 
to avoid overdrawing their accounts 
and incurring non-sufficient funds 
(NSF) or overdraft fees.  Some pro-
grams involve linking a checking ac-
count to a savings account, from which 
funds are transferred automatically to 
cover transactions that would overdraw 
the account.  For these transfers, insti-
tutions generally charge a fee that is 
often lower than an NSF or overdraft 
fee.  

Disclosures, agreements, and advertise-
ments for transfer services generally 
focus on the ability to cover a consum-
er’s overdraft at a lower cost.  These 
documents usually state that transfers 
will occur in a fixed increment or in the 
amount needed to cover the overdraft.  
Some have included statements that 
either imply or expressly convey that 
transfers will only occur when the con-
sumer’s linked account has sufficient 
funds to correct the consumer’s over-
drawn balance.  However, examiners 
have identified situations where trans-
fers still occur when the linked account 
does not have sufficient funds available 
to cover an overdraft, resulting in the 
assessment of both a transfer fee and 
the institution’s standard NSF or over-
draft fee.  The consumer has then paid 
a fee for a transfer that did not prevent 
the NSF or overdraft fee.  

In several circumstances, the institu-
tion’s intent was to transfer funds only 
when they provided a benefit to the 
consumer; however, the institution did 
not take the steps necessary to ensure 
that its core system settings corre-

sponded to the terms of disclosures, 
agreements, and advertisements.      

Under Regulation DD, disclosures and 
advertisements must be clear, accurate, 
and reflect the consumer’s legal obliga-
tion.  Examiners have cited violations 
of Regulation DD when documents 
failed to mention that transfers will not 
always occur in the disclosed, fixed 
increments, or that transfers will occur 
even when insufficient funds are availa-
ble to cover the overdrawn balance.  In 
some situations, these practices and/or 
omissions have also violated Section 5 
of the Federal Trade Commission Act, 
which prohibits unfair or deceptive acts 
or practices (UDAP).  

Each institution utilizes core system 
settings specific to its operations.  As 
such, an institution will need to evalu-
ate its own transfer processes, disclo-
sures, agreements, advertisements, and 
fees to determine if adjustments are 
necessary.  It is also beneficial to review 
complaints and inquiries, as these may 
indicate that disclosures are unclear or 
that that material information is omit-
ted.  When necessary, corrective action 
should include: 

 Revising disclosures, agreements, 
and advertisements to include ma-
terial information about how the 
transfers will occur. 

 Correcting or updating system 
parameters to match disclosures, 
agreements, and advertisements.  
Some institutions have adjusted 
core system settings to ensure that 
transfers occur only when benefi-
cial to the consumer.  Other insti-
tutions have chosen to eliminate 
the transfer fee so there is no addi-
tional cost associated with the ser-
vice. 

 
 Providing advance notice of any 

changes that may adversely affect 
customers. 

  
 Determining whether enhance-

ments to the institution’s compli-
ance management system are nec-
essary, such as providing staff 
training and strengthening moni-
toring. 

 
 Identifying all adversely affected 

consumers and providing restitu-
tion in a timely manner. 

Some core system providers may not 
make the desired system settings availa-
ble to the institution without additional 
cost.  If changing system parameters is 
not feasible, the institution must follow 
applicable regulatory requirements for 
providing revised disclosures to con-
sumers.  Institutions must provide con-
sumers with accurate, material infor-
mation that enables them to make in-
formed decisions about products and 
services offered by the institution.   
The institution’s self-identification of 
violations and implementation of full 
corrective action are indicators of an 
effective compliance management sys-
tem.  Institutions are encouraged to 
reach out to local examination staff or 
the Regional Office with any questions.   
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“Institutions must 
provide consumers with 

accurate, material 
information that enables 
them to make informed 

decisions about products 
and services offered by 

the institution.” 
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FEDERAL RESERVE SYSTEM 

12 CFR Part 229 

Regulation CC; Docket No. R-1409 

RIN 7100-AD68 

Availability of Funds and Collection of Checks 

AGENCY: Board of Governors of the Federal Reserve System. 

ACTION: Final Rule. 

SUMMARY:  The Board is amending subparts A, C, and D of Regulation CC, Availability of 

Funds and Collection of Checks (12 CFR part 229), which implements the Expedited Funds 

Availability Act of 1987 (EFA Act), the Check Clearing for the 21st Century Act of 2003 (Check 

21 Act), and the official staff commentary to the regulation.1  In the final rule, the Board has 

modified the current check collection and return requirements to reflect the virtually all-

electronic check collection and return environment and to encourage all depositary banks to 

receive, and paying banks to send, returned checks electronically.  The Board has retained, 

without change, the current same-day settlement rule for paper checks.  The Board is also 

applying Regulation CC’s existing check warranties under subpart C to checks that are collected 

electronically, and in addition, has adopted new warranties and indemnities related to checks 

collected and returned electronically and to electronically-created items. 

EFFECTIVE DATE:  July 1, 2018 

FOR FURTHER INFORMATION CONTACT:  Clinton N. Chen, Attorney (202/452-3952), 

Legal Division; or Ian C.B. Spear, Senior Financial Services Analyst (202/452-3959), Division 

1 Expedited Funds Availability Act, 12 U.S.C. 4001 et seq.; Check Clearing for the 21st Century 
Act, 12 U.S.C. 5001 et seq.   
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The Board implemented the EFA Act in subparts A, B, and C of Regulation CC.  Subpart 

A of Regulation CC contains general information, such as definitions of terms.  Subpart B of 

Regulation CC specifies availability schedules within which banks must make funds available 

for withdrawal and includes rules regarding exceptions to the schedules, disclosure of funds 

availability policies, and payment of interest.4  Subpart C of Regulation CC implements the EFA 

Act’s provisions regarding forward collection and return of checks.   

The current provisions of subpart C presume that banks generally handle checks in paper 

form and include provisions to speed the collection and return of checks, such as the expeditious 

return requirements for paying and returning banks, authorization to send returns directly to 

depositary banks, notification of nonpayment of large-dollar returned checks, standards for check 

indorsement, and specifications for same-day settlement of checks presented to the paying bank.   

The Check 21 Act, which became effective in October 2004, facilitated electronic 

collection and return of checks by permitting banks to create a paper “substitute check” from an 

electronic image and electronic information derived from a paper check.  The Check 21 Act 

authorized banks to provide substitute checks to a bank or a customer that had not agreed to 

electronic exchange.  The Board implemented the Check 21 Act primarily in subpart D of 

Regulation CC.5 

4 The term ‘‘bank’’ as used in this notice and in Regulation CC (12 CFR 229.2(e)) includes a 
commercial bank, savings bank, savings and loan association, credit union, and a U.S. agency or 
branch of a foreign bank. 
5 Section 15 of the Check 21 Act states that “[t]he Board may prescribe such regulations as the 
Board determines to be necessary to implement, prevent circumvention or evasion of, or 
facilitate compliance with the provisions of this Act.”  12 U.S.C. 5014. 
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payable through or at a bank.  State and local governments are not “paying banks” under the rule 

and checks drawn on state and local governments are explicitly excluded from the notice of 

nonpayment requirements under section 229.42.52  Similarly, the Treasury of the United States 

and the U.S. Postal Service are not “paying banks,” and checks drawn on those entities are also 

excluded from the notice of nonpayment requirement under section 229.42.  Accordingly, the 

Board proposed to explicitly state in the notice of nonpayment warranty section that those 

warranties are not made with respect to checks drawn on the Treasury of the United States or 

U.S. Postal Service money orders.  

The Board did not receive any comments with respect to this section.  As discussed above 

in § 229.31(c), the Board has adopted the notice of nonpayment requirement for returned checks 

over $5,000.  Accordingly, the Board is also adopting the notice of nonpayment warranties 

consistent with its proposal under Alternative 1, now designated as § 229.34(e).  The Board has 

added an introduction to the commentary for § 229.34 to clarify that the warranties apply to 

paper checks and electronic checks.53   

f. Section 229.34(f) – Remote deposit capture indemnity 

The Board proposed a new indemnity to address the allocation of liability when a 

depositary bank accepts deposit of a check through “remote deposit capture,” that is, when the 

depositor sends the bank electronic information about a check, such as a photographic image, 

which the bank uses to create an electronic check or substitute check for collection.  The 

proposed indemnity would be provided by a bank that accepted a check via remote deposit 

52 See commentary to the definition of “paying bank” in § 229.2(z).   
53 The Board has also corrected an error in the current commentary, which incorrectly used 
“return” instead of “does not return” in stating that “This paragraph imposes liability on a paying 
bank that gives notice of nonpayment and then subsequently returns the check.” 
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capture to a bank that accepted the original check for deposit, in the event the bank that accepted 

the original check incurred a loss because the check had already been paid.   

Under the proposal, the indemnity would be provided by a depositary bank that 1) is a 

“truncating bank” under Regulation CC because it accepts deposit of an electronic image or other 

electronic information related to an original check, 2) does not receive the original check, 3) 

receives settlement or other consideration for an electronic check or substitute check related to 

the original check, and 4) does not receive the check returned unpaid.  The proposed indemnity 

ran to a depositary bank that accepts the original check for deposit for that depositary bank’s 

losses due to the check having already been paid. 

Thirty commenters addressed the proposed indemnity relating to remote deposit capture.  

Twenty-two commenters opposed the indemnity as proposed, believing that it would cause small 

institutions to stop offering remote deposit capture.54  Of those, 10 commenters proposed 

offering an indemnity for remote deposit capture only when the bank does not mandate a 

restrictive indorsement that states the item is, for example, “for mobile deposit only at XYZ 

bank, date, and account number.”  One commenter recommended shifting the liability only if the 

institution that accepted the paper check does not offer remote deposit capture.  Some 

commenters requested clarification of how the warranty applies when a check is truncated by 

multiple banks.   

Six commenters, including a Federal Reserve Bank commenter and the group letter, 

supported the proposed provision, stating that it is reasonable to impose the loss on the truncating 

bank because it is best positioned to control the subsequent deposit of the paper check by its 

customer.  Two commenters, including the group letter, suggested that the proposal include a 

54 One comment, received as part of the EGRPRA process, expressed similar concerns. 
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time period within which the indemnified bank must make a claim.  Three commenters, 

including the group letter, suggested that the Board include commentary on the process by which 

the indemnified bank must obtain information from the paying bank to identify the indemnifying 

bank.  A few commenters, including the group letter, suggested that the Board clarify that the 

indemnity is not applicable when the loss is the result of an alteration of an item, or counterfeit 

item.   

The Board finds that basing the indemnity on whether the depositary bank that accepts 

the original check also offers remote deposit capture would not be an appropriate approach.  The 

Board believes that the bank that accepts the original check should receive the indemnity, 

irrespective of whether that bank also offers remote deposit capture.  As noted by many 

commenters, the bank that accepts a check via remote deposit capture is in the best position to 

address the actions of its own customer and to guard against the subsequent deposit of the paper 

check.  The Board believes that this indemnity provides an appropriate incentive for the bank 

providing remote deposit capture services to take steps to minimize potential fraudulent deposits.  

The Board also believes that § 229.38(g) provides sufficient clarity that actions under this section 

must be brought within one year after the date of the occurrence of the violation involved.   

Based on comments received, however, the Board has added an exception to the 

indemnity, and associated commentary, which would prevent a bank from making an indemnity 

claim if it accepted the original check containing a restrictive indorsement inconsistent with the 

means of deposit, such as “for mobile deposit only.”  The Board believes that providing this 

exception may reduce accidental double deposits and may provide incentives for banks that 

receive remote deposit capture deposits to take steps to minimize intentionally fraudulent 

deposits.  
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The Board believes that the details of how to ascertain the identity of the indemnifying 

bank are best left to the banks involved.  The Board will continue to monitor the use of this 

indemnity and may consider further action should conditions warrant.  In the final rule and 

corresponding commentary, the Board is changing this section’s title from the proposed 

“Truncating Bank Indemnity” to “Remote Deposit Capture Indemnity” and has designated this 

section as § 229.34(f).55  

g. Section 229.34(g) –Indemnities with respect to electronically-created 

items  

As a practical matter, a bank receiving an electronic image generally cannot distinguish 

an image that is derived from a paper check from an electronically-created item.  Nonetheless, 

the bank receiving the electronically-created item often handles the electronically-created image 

as if it were derived from a paper check.  Accordingly, the Board proposed a new requirement 

for a bank that transfers an electronic image or electronic information that is not derived from a 

paper check to indemnify the transferee bank, any subsequent collecting bank, the paying bank, 

and any subsequent returning bank against any loss, claim, or damage that results from the fact 

that the image or information was not derived from a paper check.   

The proposed indemnity would protect a bank that receives an electronically-created item 

from a sending bank against any loss or damage that results from the fact that there was no 

original check corresponding to the item that the sending bank transferred.  The indemnity would 

55 The final rule provides that the bank providing the indemnity accepts a deposit of “an 
electronic image or other electronic information” related to an original check, rather than an 
“electronic check.”  This revision reflects the fact that the data deposited by the indemnifying 
bank’s customer may not meet all the requirements of the definition of “electronic check,” such 
as not including the identity of the depositary bank and the truncating bank, and the 
indemnifying bank may need to format the data as an electronic check or a substitute check 
before sending it for collection. 
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CFPB finalizes effective date extension 
for prepaid accounts rule
By Kris Andreassen – APR 20, 2017 

Today, we released a final rule delaying the general effective date of our rule 
governing prepaid accounts by six months. The rule will now take effect on April 1, 
2018. We have also decided to revisit at least two substantive issues in the prepaid 
accounts rule through a separate notice and comment rulemaking process. We 
expect to release that proposal in the coming weeks. 

Effective date

In March, we proposed a six-month delay to the general effective date of the 
prepaid accounts rule based on feedback we received through our efforts to 
support industry implementation. We had learned that some industry participants 
believed they would have difficulty complying with certain aspects of the rule by the 
original Oct. 1, 2017 effective date while also ensuring continued availability of their 
prepaid products and with minimal disruption to consumers.

In response to our proposal, we received comments from a range of stakeholders, 
including consumer advocacy groups; national and regional trade associations; 
members of the prepaid industry, including issuing banks and credit unions, 
program managers, and a digital wallet provider; several think tanks; an association 
of state financial regulators; a group of state attorneys general; and others in the 
public.

After reviewing those comments, we decided to finalize a six-month delay to the 
effective date. We continue to believe that a six-month delay—when added to the 
nearly 12 months previously provided for in the prepaid accounts rule—allows 
sufficient time for industry to implement the rule. It also provides for an appropriate 

Page 1 of 5CFPB finalizes effective date extension for prepaid accounts rule | Consumer Financial Pr...

5/22/2017https://www.consumerfinance.gov/about-us/blog/cfpb-finalizes-effective-date-extension-pr...
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balance between the interests of the consumers who will receive the benefits of the 
rule and the needs of industry for an adequate implementation period.

Substantive rulemaking

We engage in extensive efforts to assist industry in complying with new rules, both 
before and after they become effective. Based on those outreach efforts, and the 
comments received in response to our proposal to delay the prepaid accounts 
rule’s effective date, we have determined that we should revisit at least two 
substantive issues through a separate notice and comment rulemaking process. 
Those two issues relate to:

◾ The linking of credit cards to digital wallets that are capable of storing funds

◾ Error resolution and limitations on liability for prepaid accounts that cannot be 
registered, have not yet been registered, or for which consumers have 
attempted but have not successfully completed the registration process

We are continuing to evaluate other concerns raised by industry and other 
stakeholders and may address a limited number of other topics in the proposal as 
well. We also will seek comment on whether any further extension of the effective 
date is needed in light of the specific changes that we propose. 

The CFPB is committed to well-tailored and effective regulations and aims to 
carefully craft our efforts to ensure consistency in consumer financial protections 
across the financial services marketplace.

Learn more about your options and rights with prepaid cards and other prepaid 
accounts.

Join the conversation. Follow CFPB on  and . 

Topics: PREPAID CARDS • RULEMAKING •

Twitter Facebook

Page 2 of 5CFPB finalizes effective date extension for prepaid accounts rule | Consumer Financial Pr...
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Version Log 
The Bureau updates this guide on a periodic basis.  Below is a version log noting the history of 

this document and its updates:  

Date Version Changes 

January 
2017 

1.0 Original Version 

June 2017 2.0 • Updated to reflect the delay of the general effective date of the 
rule to April 1, 2018. 
 
• Updated to incorporate additional guidance on: 

 Treatment of reload packs that are marketed or labeled as 
“prepaid” (Section 2.4),  

 The requirement for consistent use of fee names and 
other terms within a particular prepaid account program 
(Section 4.1.7),  

 When a financial institution is required to provide foreign 
language short form and long form disclosures  (Section 
4.1.8), 

 Meaningfully naming URLs in short form disclosures 
(Section 4.2.7),  

 Providing electronic account transaction histories via 
mobile applications (Section 8.2), 

 Submitting certain prepaid account agreements to the 
Bureau (Section 14.3.4).   

 Updated to clarify that reversing a provisional credit does 
not otherwise trigger Regulation Z coverage under the 
Prepaid Rule (Section 15.5.1) and to make other 
administrative changes.  
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PAPERWORK REDUCTION ACT STATEMENT  
According to the Paperwork Reduction Act of 1995, an agency may not conduct or sponsor, and 

not withstanding any other provision of law a person is not required to respond to a collection of 

information unless it displays a valid OMB control number. The OMB control numbers for this 

collection are 3170-0015 and 3170-0014. The time required to complete these information 

collections is estimated to average twenty eight minutes per response. The obligation to respond 

to these collections of information is mandatory under The Truth in Lending Act (TILA), 15 

U.S.C. 1601 et seq and the Electronic Fund Transfer Act (EFTA), 15 U.S.C. 1693 et seq. 

Comments regarding these collections of information, including the estimated response time, 

suggestions for improving the usefulness of the information, or suggestions for reducing the 

burden to respond to this collection should be submitted to the Consumer Financial Protection 

Bureau (Attention: PRA Office), 1700 G Street NW, Washington, DC 20552, or by email to 

CFPB_PRA@cfpb.gov.
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Counsels; and Kristine M. Andreassen and Krista Ayoub, Senior Counsels, Office of 

Regulations, at (202) 435-7700.  

SUPPLEMENTARY INFORMATION: 

I.  Summary of the Proposed Rule 

On October 5, 2016, the Bureau released a final rule to create comprehensive consumer 

protections for prepaid accounts under Regulation E, which implements the Electronic Fund 

Transfer Act (EFTA),1 and Regulation Z, which implements the Truth in Lending Act (TILA)2 

(2016 Final Rule).3  Through its efforts to support industry implementation of the 2016 Final 

Rule, the Bureau learned in recent months that some industry participants believed that they 

would have difficulty complying with certain provisions of the 2016 Final Rule that would have 

gone into effect on October 1, 2017.  To facilitate compliance, after notice and comment, the 

Bureau extended the general effective date of the 2016 Final Rule to April 1, 2018 (2017 

Effective Date Proposal and 2017 Effective Date Final Rule, respectively).4  The 2016 Final 

Rule, as amended by the 2017 Effective Date Final Rule, is referred to herein as the Prepaid 

Accounts Rule. 

Based on feedback received by the Bureau through its outreach efforts to industry 

regarding implementation of the 2016 Final Rule as well as in comments received on the 2017 

Effective Date Proposal, the Bureau is proposing herein to amend several provisions of the 

Prepaid Accounts Rule.  These proposed revisions address, in part, certain issues that were 

unanticipated by commenters on the notice of proposed rulemaking that led to the 2016 Final 

                                                 
1 15 U.S.C. 1693 et seq. 
2 15 U.S.C. 1601 et seq. 
3 81 FR 83934 (Nov. 22, 2016). 
4 82 FR 13782 (Mar. 15, 2017); 82 FR 18975 (Apr. 25, 2017). 
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Rule (2014 Proposal),5 and are intended to facilitate compliance and relieve burden on those 

issues.  In particular, the Bureau is proposing to: 

 Revise the error resolution and limited liability provisions of the Prepaid Accounts Rule 

in Regulation E to provide that financial institutions would not be required to resolve 

errors or limit consumers’ liability on unverified prepaid accounts.  However, for 

accounts where the consumer’s identity is later verified, financial institutions would be 

required to limit liability and resolve errors with regard to disputed transactions that 

occurred prior to verification, consistent with the timing requirements of the Prepaid 

Accounts Rule. 

 Create a limited exception to the credit-related provisions of the Prepaid Accounts Rule 

in Regulation Z for certain business arrangements between prepaid account issuers and 

credit card issuers that offer traditional credit card products.  This exception is designed 

to address certain complications in applying the credit provisions of the Prepaid Accounts 

Rule to credit card accounts linked to digital wallets that can store funds where the credit 

card accounts are already subject to Regulation Z’s open-end credit card rules in 

circumstances that appear to pose lower risks to consumers. 

 Make clarifications or minor adjustments to provisions of the Prepaid Accounts Rule 

related to an exclusion from the definition of prepaid account, unsolicited issuance of 

access devices, several aspects of the rule’s pre-acquisition disclosure requirements, and 

submission of prepaid account agreements to the Bureau, as described in detail below. 

                                                 
5 The Bureau released its proposal regarding prepaid accounts under Regulations E and Z, including model and 
sample disclosure forms, for public comment on November 13, 2014.  79 FR 77102 (Dec. 23, 2014).  The Bureau 
had previously issued an advance notice of proposed rulemaking that posed a series of questions for public comment 
about how the Bureau might consider regulating general purpose reloadable cards and other prepaid products.  77 
FR 30923 (May 24, 2012). 
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Finally, the Bureau is soliciting comment on whether a further delay of the Prepaid 

Accounts Rule’s effective date would be necessary and appropriate in light of the amendments 

proposed herein, and whether a specific provision addressing early compliance would be 

necessary and appropriate for compliance with the Prepaid Accounts Rule prior to its effective 

date. 

II.  Background 

A. The Prepaid Accounts Rulemaking and Implementation Initiatives 

In the 2016 Final Rule, the Bureau extended Regulation E coverage to prepaid accounts 

and adopted provisions specific to such accounts, and generally expanded Regulation Z’s 

coverage to overdraft features that may be offered in conjunction with prepaid accounts.  Upon 

issuing the 2016 Final Rule, the Bureau initiated robust efforts to support industry 

implementation.6  Information regarding the Bureau’s Prepaid Accounts Rule implementation 

initiatives and available resources can be found on the Bureau’s regulatory implementation 

website at https://www.consumerfinance.gov/policy-compliance/guidance/implementation-

guidance/prepaid-rule/. 

B. Effective Date Delay  

As published, the 2016 Final Rule had a general effective date of October 1, 2017.  As 

discussed in the 2017 Effective Date Proposal and 2017 Effective Date Final Rule, as part of its 

efforts to support industry implementation, the Bureau has discussed implementation efforts with 

                                                 
6 These on-going efforts include:  (1) the publication of a plain-language small entity compliance guide to help 
industry understand the Prepaid Accounts Rule; (2) the publication of various other implementation tools regarding 
the Prepaid Accounts Rule, including an executive summary of the rule, summaries of key changes for payroll card 
accounts and government benefit accounts, a prepaid account coverage chart, a summary of the rule’s effective date 
provisions, and a guide to preparing the short form disclosure; (3) the release of native design files for print and 
source code for web-based disclosures for all of the model and sample disclosure forms included in the Prepaid 
Accounts Rule; (4) meetings with industry, including trade associations and individual industry participants, to 
discuss and support their implementation efforts; and (5) participation in conferences and forums. 
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

Consumer Financial Protection Bureau,

Plaintiff,

vs.

Intercept Corporation, d/b/a
InterceptEFT, Bryan Smith, individually,
and as owner and president of Intercept
Corporation, and Craig Dresser,
individually and as owner and CEO of
Intercept Corporation,

Defendants.

Civil Case No. 3:16-cv-144

 ORDER GRANTING
DEFENDANTS’ MOTION TO
DISMISS THE COMPLAINT

INTRODUCTION AND SUMMARY OF HOLDING

Before the court is DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT.1

Because the complaint2 fails to allege facts sufficient to support a plausible claim upon

which relief can be granted, the Motion to Dismiss the Complaint is GRANTED and the

case is DISMISSED WITHOUT PREJUDICE.

POSTURE OF THE CASE

Plaintiff, Consumer Financial Protection Bureau (“the CFPB”), filed a complaint

against Defendants, Intercept Corporation, Bryan Smith, and Craig Dresser (collectively

“the Intercept defendants”), containing two causes of action which alleged  violations of the

Consumer Financial Protection Act (“the CFPA”).3  Defendants filed a motion to dismiss the

complaint4 under Rule 12 of the Federal Rules of Civil Procedure on the ground that the

1 Doc. #18.

2 Doc. #1.

3 Doc. #1.

4 Doc. #18.
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Complaint failed to state a plausible claim.  The issues were fully briefed by the parties.  In

addition, the court received a brief from Amicus Curiae, Third Party Payment Processors. 

The motion came on for a hearing on February 27, 2017.  Attorneys Richard Zach, Mike

Andrews, and David Hauff appeared on behalf of the Intercept defendants.  Attorneys Kevin

Friedl, Jenelle Dennis, and Richa Shyam Dasgupta appeared for the CFPB.  Attorney Keith

Barnett appeared for Amicus Curiae.  The court heard arguments from the parties and the

amicus.

FACTS

Under Rule 12 the court considers and accepts the facts alleged in the complaint as

true. The CFPB is an independent agency of the United States set up to regulate the

exchange of consumer financial products or services under federal consumer financial

laws.5  It has the authority to pursue litigation to enforce those laws.6  Intercept is a third

party payment processor in the business of processing the electronic transfer of funds

through the Automated Clearing House (“ACH”) network on behalf of its clients.7  Bryan

Smith is Intercept’s  president and owns fifty percent of its shares.8  Craig Dresser is the

CEO of Intercept and owns the remaining fifty percent of its shares.9  Intercept is a “covered

person” and a “service provider” under the CFPA.10  Smith and Dresser are “related persons”

5 Doc. #1, ¶ 7; 12 U.S.C. § 5491(a).

6 Doc. #1, ¶ 7; 12 U.S.C. § 5481(14), 5564 (a) and (b).

7 Doc. #1, ¶ 8.

8 Doc. #1, ¶ 12.

9 Doc. #1, ¶ 19.

10 Doc. #1, ¶¶ 9 and 10;  12 U.S.C. § 5481(15)(A)(vii) and 5481(26)(A)(ii).

2
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under the CFPA because of their status as officers of Intercept.11

As a third party payment processor, Intercept provides its clients with access to

banks in order to facilitate the debiting and crediting of funds electronically from consumer

bank accounts.  Intercept’s clients include consumer lenders, auto title lenders, sales

finance companies, and debt collectors.12  Businesses and individuals utilize third party

processors like Intercept when they are unable to establish their own relationships with

banking institutions or because it is more administratively convenient.13

Intercept’s clients are known as “Originators.”14  When an Originator sends a request

to Intercept, Intercept conveys the request to its own bank, which is known as the

“Originating Depository Financial Institution” or “ODFI”.15  The ODFI then forwards the

debit or credit request to an ACH operator, who transmits the request to the recipient’s

bank, known as the “Receiving Depository Financial Institution” or “RDFI”.16  The RDFI

then credits or debits the recipient’s account and sends the money back to Intercept through

the ODFI.17  Intercept remits the debit amount back to its client and charges the client fees

for its services.18

11 Doc. #1, ¶ ¶ 16 & 23; 12 U.S.C. § 5481(25)(c).

12Doc. #1, ¶ 26.

13 Doc. #1, ¶ 29.

14 Doc. #1, ¶ 30.

15 Doc. #1, ¶ 32.

16 Doc. #1, ¶ ¶ 33-34.

17 Doc. #1, ¶ 35.

18 Doc. #1, ¶ 36.

3
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According to the complaint:

In a typical transaction that Intercept undertakes on behalf of a lender
or debt collector, the client instructs Intercept to withdraw loan repayments
from the borrower’s bank account, directing Intercept on which bank to
contact, the payment schedule to use, and the amount to withdraw.  Intercept
instructs its bank to contact the borrower’s bank to withdraw the money.  The
borrower’s bank debits the account and remits it to Intercept’s bank, and
Intercept then transfers the money to its client.

Industry rules and guidelines emphasize the responsibility of all ACH
participants, including third party payment processors like Intercept, to
monitor merchant return rates and other suspicious activity to detect and
prevent fraud in the ACH network.

Defendants, however, have processed payments for many clients even
in the face of numerous indicators that those clients were engaged in
fraudulent or illegal transactions.  Even though they knew or should have
known of this illegal behavior, Defendants continued to process for these
companies anyway.  Defendants have ignored red flags, including concerns
from ODFIs about the lawfulness of the transactions Intercept was
processing, complaints from customers, high return rates, and law
enforcement actions against its clients.  Intercept’s due diligence procedures
when signing up clients have also been perfunctory, and it has ignored indicia
of problems that were revealed through even it minimal due diligence.19

Intercept is alleged to have ignored warnings from ODFIs of possible illegal activity

by its clients, of debits unauthorized by consumers, of potential indicia of fraud by its

clients, of discrepancies in dates and amounts debited, and of other possibly suspicious

activity.20  

For example, an ODFI complained to the Defendants that one of its clients,
an auto title lender, which was debiting varying amounts from consumers’
accounts multiple times, did not have the contractual right or proper
consumer authorization to do so, stating that it was “not ok [for the]
merchant to us[e] the ACH to ‘sneak’ attack a consumer’s account, [as] it will
only draw regulatory attention.21

19 Doc. #1, ¶ ¶ 37-39.

20 Doc. #1, ¶ ¶ 40-41.

21 Doc. #1, ¶ 42.

4
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If an ODFI raised concerns or terminated its relationship with Intercept, Intercept would

find another ODFI to process transactions for the same clients who were the subject of the

concerns.22  Intercept is alleged to have not properly  investigated when ODFIs expressed

concerns about high return rates for some of its clients.23  Numerous consumers have

complained about Defendants’ processing activities.24  “Despite all of these warning signs

from ODFIs and consumers, Defendants continued payment processing for these clients

without investigation or consequence.”25  Consumers did not have access to the same

warning signs about Intercept’s clients.26  According to the complaint, the defendants did

not properly monitor or respond to high return rates.27  NACHA, a trade association

governing the use of the ACH system, establishes standards to which Intercept is expected

to adhere.28  Intercept’s clients “unauthorized returns” rates have only stayed below the

NACHA guideline amount because of Intercept’s use of a fee-based “Xcelerated Returns”

program, which prevents transactions form being processed through the ACH network.29

In 2011 and 2012, Intercept and its clients generated unusually and unacceptably high

return rates.30  Defendants have ignored law enforcement activity relating to its clients’

22 Doc. #1, ¶ 44.

23 Doc. #1, ¶ ¶ 47-49.

24 Doc. #1, ¶ ¶ 50-54.  

25 Doc. #1, ¶ 55.

26 Doc. #1, ¶ 56.

27 Doc. #1, ¶ 57 et seq.

28 Doc. #1, ¶ ¶ 61-63.

29 Doc. #1, ¶ ¶ 65-70.

30 Doc. #1, ¶ ¶ 76-82.

5
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activity, including a Federal Trade Commission lawsuit against AMG Services, Inc., which

Defendants knew about in the spring of 2012.31

Intercept did not properly investigate “red flags” during its clients’ application

process, instead using a “5-Star-Risk Level Rating” to merely determine the client’s ability

to pay.32  This rating did not include indicators of fraud, illegal activity, consumer disputes,

BBB ratings, law enforcement actions, high return rates, requests for proof or authorization,

or “failure to supply satisfactory information” in the application.33

DISCUSSION

At a minimum a complaint must give defendants fair notice of the grounds for the

claim and at least a general indication of what the litigation involves.34  Although the

complaint need not contain detailed factual allegations, it must contain “more than an

unadorned, the-defendant-unlawfully-harmed-me accusation.”35  Formulaic recitations of

the elements of a claim or assertions lacking factual enhancement are not sufficient.36  To

survive a motion to dismiss, “a complaint must contain sufficient factual matter, accepted

as true, to ‘state a claim to relief that is plausible on its face.’”37 “Factual allegations must

31 Doc. #1, ¶ ¶ 82-97.

32 Doc. #1, ¶ ¶ 98-113.

33 Doc. #1, ¶ 113.

34 Topchian v. JPMorgan Chase Bank, N.A., 760 F.3d 843, 848 (8th Cir. 2014).

35 Ashcroft v. Iqbal, 556 U.S. 662, 677-78 (2009).

36 Id. at 678.

37 Id. at 678 (citing Bell Atlantic Corp. v. Twombley, 550 U.S. 544, 570 (2007).

6
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be enough to raise a right to relief above the speculative level[.]”38 In other words, the facts

alleged in the complaint must be plausible, not merely conceivable.39

The court must review the facts alleged, “not the legal theories of recovery or legal

conclusions identified” in the complaint, “to determine whether the pleading party provided

the necessary notice and thereby stated a claim in the manner contemplated by the federal

rules.” The court will not dismiss merely because the factual allegations do not support a

legal theory advanced in the complaint, but must instead review the complaint to determine

if the allegations support relief on any possible legal theory.40  The court “‘will not mine a

[lengthy] complaint searching for nuggets that might refute obvious pleading

deficiencies.’”41

The complaint contains two counts, both based in the CFPA’s prohibition of covered

persons or service providers engaging “in any unfair, deceptive, or abusive act or practice.”42 

First, it alleges that Intercept Corporation, Bryan Smith, and Craig Dresser, as “covered

persons” under the Consumer Financial Protection Act (“the CFPA”) engaged in unfair acts

and practices in violation of the Act.  Secondly, it alleges that Bryan Smith and Craig

Dresser, as “related persons” under the CFPA, provided substantial assistance to Intercept’s

violations of the CFPA.

Although dates indicated in the complaint would suggest that at least some of the

38 Bell Atlantic Corp. v. Twombley, 550 U.S. 544, 555 (2007).

39 Id. at 570.

40 Id. at 849.

41 Neubauer v. FedEx Corporation, 849 F.3d 400, 404-05 (8th Cir. 2017) (citing Quintero
Community Ass’n Inc. v. F.D.I.C., 792 F.3d 1002, 1009 (8th Cir. 2015)).

42 12 U.S.C. § § 5531, 5536(a)(1)(B).

7
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alleged acts or practices are likely outside of the CFPA’s three-year statute of limitations43,

the current record does not support a finding that plaintiff’s claims are time-barred as a

matter of law.  As such, a time bar analysis does not support the motion to dismiss. It is also

clear that the complaint sufficiently alleges facts that, if proven, would  support a finding

that defendants are “covered persons”, “service providers”, or “related persons” under the

CFPA.

The analysis therefor hinges on whether the complaint adequately states causes for

“unfair, deceptive, or abusive acts or practices.”  The CFPA provides that it is unlawful for

“(1) any covered person or service provider – . . . to engage in any unfair, deceptive, or

abusive act or practice.”44  An act or practice is “unfair” under the CFPA only if it “causes

or is likely to cause substantial injury to consumers which is not reasonably avoidable by

consumers, and . . . such substantial injury is not outweighed by countervailing benefits to

consumers or to competition.”45  An act or practice cannot be considered “abusive” under

the CFPA unless it “materially interferes with the ability of a consumer to understand a

term or condition of a consumer financial product or service; or . . . takes unreasonable

advantage of – (A) a lack of understanding on the part of the consumer of the material risks,

costs, or conditions of the product or service; (B) the inability of the consumer to protect

the interests of the consumer in selecting or using a consumer financial product or service;

or (C) the reasonable reliance by the consumer on a covered person to act in the interests

43 12 U.S.C. § 5564(g).

44 12 U.S.C. § 5536(a)(1)(B).

45 12 U.S.C. § 5531(c)(1).

8
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of the consumer.”46

A close review of the complaint yields a conclusion that the complaint does not

contain sufficient factual allegations to back up its conclusory statements regarding

Intercept’s allegedly unlawful acts or omissions.  While the complaint indicates that

Intercept was required to follow certain industry standards, it fails to sufficiently allege

facts tending to show that those standards were violated.  Although the complaint contains

several allegations that Intercept engaged in or assisted in unfair acts or practices, it never

pleads  facts sufficient to support the legal conclusion that consumers were injured or likely

to be injured.  Nothing in the complaint allows the defendants or the court to ascertain

whether any potential injury was or was not counterbalanced by benefits to the consumers

at issue. 

The complaint lacks factual allegations that would support a finding that Intercept

interfered with consumers’ ability to understand the terms of their dealings with Intercept’s

clients or that would support a finding that Intercept took unlawful advantage of

consumers.

The complaint simply does not sufficiently identify  particular clients whose actions

provided “red flags” to Intercept or how Intercept’s failure to act upon those “red flags”

caused harm or was likely to cause harm to any identified consumer or group of consumers. 

Although the CFPB strongly urges this court to find that the complaint’s factual detail is

sufficient to allow defendants to recognize the specific clients,47 the complaint does not

provide the court with sufficient information or factual detail to analyze whether it is

46 12 U.S.C. § 5531(d).

47 Doc. #28, pp. 28-29.

9
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sufficient to state a claim for relief.  A complaint containing mere conclusory statements

without sufficient factual allegations to support the conclusory statements cannot survive

a motion to dismiss.48  The defendants’ motion to dismiss, under Rule 12(b)(6) of the

Federal Rules of Civil Procedure, for failure to state a claim is granted.

The court deems it unnecessary to decide the issue of the constitutionality of the

CFPB at this time.  Should the CFPB decide to renew this action in this court or another

court, the issue may be addressed appropriately at that time.

CONCLUSION

The MOTION TO DISMISS is GRANTED.  This case is hereby DISMISSED

WITHOUT PREJUDICE.

IT IS SO ORDERED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated this 17th day of March, 2017.

/s/   Ralph R. Erickson                      
Ralph R. Erickson, District Judge
United States District Court

48 Neubauer v. FedEx Corporation, 849 F.3d 400, 404 (“Nor does a complaint suffice if it tenders
naked assertions devoid of further factual enhancement.”).  The court is aware of Consumer Financial
Protection Bureau v. NDG Financial Corp., Slip Copy, No. 15-cv-5211, 2016 WL 7188792, *13 (S.D.N.Y.
2016), a case in which Chief Judge McMahon acknowledged: “The CFPA does not require the CFPB to
identify individual consumers in its complaint, and Fed. R. Civ. P. 8 does not require any plaintiff to
identify the proof that undergirds a complaint’s allegations.”).  The court notes, however, that the “First
Amended Complaint” at Doc. #47 in that case alleged specific fraudulent actions by the defendants,
including threatening actions against consumers which they could not legally maintain and alleged
admissions by the defendants that supported the claims.  The complaint in the New York case was not as
deficient in factual allegations as the complaint in this case.  Further, notwithstanding its lack of
identifying specific consumers, it contained factual details to back up its allegations of wrongdoing.

10
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FEDERAL DEPOSIT INSURANCE CORPORATION 
 

WASHINGTON, D.C. 
 

        
       ) 
In the Matter of     ) ORDER FOR RESTITUTION 
       ) AND ORDER TO PAY CIVIL 
BANK OF LAKE MILLS    )         MONEY PENALTY 
LAKE MILLS, WISCONSIN   ) 
       ) FDIC-15-0310k 
(Insured State Nonmember Bank)   ) FDIC-15-0314b 
       ) 
       ) 
 
 

 The Federal Deposit Insurance Corporation (“FDIC”) is the appropriate Federal banking 

agency for Bank of Lake Mills, Lake Mills, Wisconsin (“Bank”), pursuant to section 3(q) of the 

Federal Deposit Insurance Act (“FDI Act”), 12 U.S.C. § 1813(q). 

 The FDIC considered the matter and determined that the Bank engaged in unfair and 

deceptive acts or practices in or affecting commerce, in violation of Section 5 of the Federal 

Trade Commission Act, 15 U.S.C. § 45(a)(1), and its institution-affiliated parties, Freedom 

Stores, Inc. (“FSI”) and Military Credit Services, LLC (“MCS”), engaged in deceptive  

marketing of loans on the Bank’s behalf, as well as deceptive marketing of add-on products. 

 The Bank, by and through its duly elected and acting Board of Directors, has executed a 

STIPULATION AND CONSENT TO THE ISSUANCE OF AN ORDER FOR RESTITUTION 

AND ORDER TO PAY CIVIL MONEY PENALTY ("CONSENT AGREEMENT") dated April 

25, 2017, which is accepted by the FDIC.  Through the CONSENT AGREEMENT, the Bank has 

consented, solely for the purpose of this proceeding and without admitting or denying any facts, 

findings, conclusions of law, and/or violations of law, rule, or regulation, to the issuance of this 
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ORDER FOR RESTITUTION AND ORDER TO PAY CIVIL MONEY PENALTY 

(collectively “ORDER”) by the FDIC. 

Having determined that the requirements for issuance of an ORDER under sections 8(b) 

and 8(i) of the FDI Act, 12 U.S.C. §§ 1818(b) and 1818(i), have been satisfied, the FDIC accepts 

the CONSENT AGREEMENT and issues the following ORDER: 

IT IS HEREBY ORDERED, that the Bank and its institution-affiliated parties, as that 

term is defined in section 3(u) of the FDI Act, 12 U.S.C. § 1813(u), and its successors and 

assigns, cease and desist from operating in violation of Section 5 in connection with the activities 

described herein. 

ORDER FOR RESTITUTION 

IT IS HEREBY ORDERED that the Bank provide restitution to consumers as follows: 

Restitution Account 

1. Within ten (10) days from the effective date of this ORDER, the Bank shall 

deposit into a trust or otherwise segregated deposit account an amount not less than $3,000,000 

for the purpose of providing restitution (“Restitution Account”) as required by the Order for 

Restitution and Order to Pay Civil Money Penalty between the FDIC and the Bank.   

2. All restitution payments required by the Restitution Plan shall be made from the 

Restitution Account, provided, however, that if the total of such payments exceeds the amount in 

the Restitution Account, the Bank shall deposit additional funds in the Restitution Account from 

which the restitution payments shall be made. If the total of payments is less than the Restitution 

Account, the excess shall be returned to the Bank. 
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Restitution Plan 

3. The Bank has cooperated with FSI and MCS in connection with the submission to 

the Regional Director of the FDIC’s Chicago Regional Office (“Regional Director”) a 

comprehensive Restitution Plan (“Restitution Plan”) for all past and present borrowers who, 

from August 14, 2013 to September 11, 2015 (or such earlier date as provided in the Restitution 

Plan) (“Eligible Consumers”), are entitled to receive restitution pursuant to the Restitution Plan, 

including samples of letters and/or electronic mail to the Eligible Consumers.  The Regional 

Director has provided his non-objection to the Restitution Plan, which includes the identification 

of Eligible Consumers, the methodology for calculating the amount of restitution for each 

Eligible Consumer, and the process for providing restitution to all of the Eligible Consumers.  

The Restitution Plan submitted to the Regional Office included the text of letters and/or 

electronic mail to be sent to Eligible Consumers, including language explaining the reason for 

the restitution and shall not, in any manner, condition the payment of any redress to any Eligible 

Consumer waiving any right.  The letters and/or electronic mail shall be sent by United States 

Postal Service first-class and/or electronic mail to all Eligible Consumers entitled to receive 

restitution in accordance with this ORDER. 

4. The Restitution Plan requires restitution to Eligible Consumers, which includes 

the provision of credits to the accounts of Eligible Consumers who have a charged-off account 

balance, as follows: 

  a. Provide restitution, in accordance with this ORDER, to Eligible 

Consumers who: (i) applied for and received loans from the Bank through the FSI online channel 

that were promoted with six months no interest from August 14, 2013 to June 30, 2015; and (ii) 

paid off these loans within six months;  
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  b. Provide restitution, in accordance with this ORDER, to Eligible 

Consumers who received loans from the Bank through the MCS channel and purchased United 

Motor Club and Freedom Value Club memberships between August 14, 2013 through March 25, 

2015 without being fully informed about the terms and conditions of each of these memberships; 

  c. Provide restitution, in accordance with this ORDER, to Eligible 

Consumers who received loans from the Bank through the FSI and MCS channels and purchased 

overlapping and multiple memberships in the United Motor Club; 

  d. Provide restitution, in accordance with this ORDER, to Eligible 

Consumers who received loans from the Bank through the FSI and MCS channels and purchased 

multiple memberships in the Freedom Value Club; 

  e. Provide restitution, in accordance with this ORDER, to Eligible 

Consumers who received loans from the Bank through the FSI and MCS channels and purchased 

the Optional Debt Cancellation Contract Amendment and were not given the opportunity to 

exercise the monthly premium payment option provided for by the contract.  

5. Within thirty (30) days of receipt of non-objection from the Regional Director, the 

Bank shall commence implementation of the Restitution Plan.  Restitution provided under the 

Restitution Plan shall not limit consumers’ rights in any way.   

6. Within thirty (30) days of the effective date of this ORDER, the Bank shall 

submit to the Regional Director, for review and non-objection, a proposed announcement to be 

prominently posted on the Bank’s website that describes this ORDER and the restitution 

payments to be made by the Bank to Eligible Consumers.  The announcement shall set forth 

procedures whereby individuals can check their eligibility for restitution and can provide updated 

electronic mail and/or United States Postal Service mailing address information, via a toll-free 
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check by United States Postal Service first-class mail, address correction service requested, to 

the Eligible Consumer’s last address as maintained in the Bank’s records.  The Bank shall make 

reasonable attempts to obtain a current address for any Eligible Consumer whose notification 

letter and/or restitution check is returned for any reason, using standard address search 

methodologies, and shall promptly re-mail all returned letters and/or restitution checks to current 

addresses, if any.  If the certified or bank check for any Eligible Consumer is returned to the 

Bank after such second mailing by the Bank, or if a current mailing address cannot be identified 

using standard address search methodologies, the Bank shall retain the restitution amount of such 

Eligible Consumer in the Restitution Account for a period of three hundred sixty (360) days from 

the date the restitution check was originally mailed, during which period such amount may be 

claimed by such Eligible Consumer upon appropriate proof of identity.  After such time, these 

monies shall be disposed of in accordance with the Restitution Plan.   

Recordkeeping 

10. For five (5) years from the effective date of this ORDER, the Bank shall retain all 

records pertaining to the restitution required by this ORDER, including, but not limited to: 

documentation of the processes and procedures used to identify the Eligible Consumers; the 

names, contact and loan information of the Eligible Consumers; mailing records; and any other 

documentation confirming that the restitution required by this ORDER was made. 

ORDER TO PAY CIVIL MONEY PENALTY 

IT IS FURTHER ORDERED that, by reason of the violations of law and regulation set 

forth herein, and after taking into account the appropriateness of the penalty with respect to the 

size of financial resources and good faith of the Bank, the gravity of the violations, the history of 

previous violations by the Bank, and such other matters as justice may require, pursuant to 12 
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U.S.C. § 1818(i)(2), a penalty of $151,000 is assessed against the Bank.  The Bank shall pay 

such amount to the Treasury of the United States. 

IT IS FURTHER ORDERED that the Bank is prohibited from seeking or accepting 

indemnification from any third party for the civil money penalty assessed and paid in this matter.  

NOTIFICATION AND REPORTING REQUIREMENTS 

1. During the life of this ORDER, on or before the thirtieth day after the end of the 

first calendar quarter following the effective date of this ORDER, and on or before the thirtieth 

day after the end of every quarter thereafter, the Bank shall furnish written progress reports to the 

Regional Director detailing the form and manner of any actions taken to secure compliance with 

this ORDER and the results thereof. 

2. Within thirty (30) days of the effective date of this ORDER, the Bank shall send 

to its shareholders a copy of this ORDER or a description of this ORDER.  If the Bank sends its 

shareholders a description of this ORDER rather than a copy of it, the description shall fully 

describe this ORDER in all respects.  The description and any accompanying communication, 

statement, or notice shall be sent to the FDIC, Accounting and Securities Section, Washington, 

D.C. 20429, at least 15 days prior to dissemination to the shareholders.  Any changes requested 

to be made by the FDIC shall be made prior to dissemination of the description, communication, 

notice, or statement.   

SAVINGS CLAUSE 

1. The provisions of this ORDER shall not bar, estop, or otherwise prevent the FDIC or  

any other federal or state agency or department from taking any other action against the Bank or 

any of the Bank’s current or former institution-affiliated parties, as that term is defined in Section 

3(u) of the Act, 12 U.S.C. § 1813(u). 
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FEDERAL DEPOSIT INSURANCE CORPORATION 

WASHINGTON, D.C. 

 

   
  ) 
In the Matter of ) 
  ) 
FREEDOM STORES, INC.,         )   ORDER FOR RESTITUTION   
as an institution-affiliated  ) AND ORDER TO PAY CIVIL  
party of                     )  MONEY PENALTY  
BANK OF LAKE MILLS )               
LAKE MILLS, WISCONSIN )           FDIC-15-0308b          
  )       FDIC-15-0309k         
(Insured State Nonmember Bank)                  )  
  )             
  ) 
 

The Federal Deposit Insurance Corporation (“FDIC”) is the appropriate Federal banking 

agency for Freedom Stores, Inc. (“Freedom”), an institution-affiliated party (“IAP”) of Bank of 

Lake Mills, Lake Mills, Wisconsin (“the Bank”), under sections 3(q) and 3(u) of the Federal 

Deposit Insurance Act (“FDI Act”), 12 U.S.C. § 1813(q) and 1813(u). 

The FDIC determined that Freedom engaged in unfair and deceptive acts or practices in 

or affecting commerce, in violation of section 5 of the Federal Trade Commission Act (“Section 

5”), 15 U.S.C. § 45(a)(1), engaged in deceptive  marketing of loans on the Bank’s behalf, as well 

as deceptive marketing of add-on products. 

Freedom, by and through its duly elected and acting Board of Directors (“Board”), has 

executed a STIPULATION AND CONSENT TO THE ISSUANCE OF AN ORDER FOR 

RESTITUTION, AND ORDER TO PAY CIVIL MONEY PENALTY (“CONSENT 

AGREEMENT”), dated April 13, 2017, which is accepted by the FDIC.  With the CONSENT 

AGREEMENT, Freedom has consented, solely for the purposes of this proceeding and without 
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2 
 

admitting or denying any facts, findings, conclusions of law, and/or charges of violations of law 

or regulation, to the issuance of this ORDER FOR RESTITUTION AND ORDER TO PAY 

CIVIL MONEY PENALTY (collectively “ORDER”) by the FDIC. 

Having determined that the requirements for issuance of an ORDER under sections 8(b) 

and 8(i) of the FDI Act, 12 U.S.C. §§ 1818(b) and 1818(i), have been satisfied, the FDIC accepts 

the CONSENT AGREEMENT and issues the following ORDER: 

IT IS HEREBY ORDERED, that Freedom and its successors and assigns, cease and 

desist from operating in violation of Section 5 in connection with the activities described herein. 

 

ORDER FOR RESTITUTION 

IT IS HEREBY ORDERED that Freedom provide restitution to consumers as follows: 

Restitution Account 

1. Freedom understands that the Bank shall deposit into a trust or otherwise 

segregated deposit account an amount not less than $3,000,000 for the purpose of providing 

restitution (“Restitution Account”) as required by the Order For Restitution and Order to Pay 

Civil Money Penalty between the FDIC and the Bank.   

2. All restitution payments required by the Restitution Plan shall be made from the 

Restitution Account, provided, however, that if the total of such payments exceeds the amount in 

the Restitution Account, Freedom understands that the Bank shall deposit additional funds in the 

Restitution Account from which the restitution payments shall be made.  If the total of payments 

is less than the Reserve Account, the excess shall be returned to the Bank. 
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methodologies, and shall promptly re-mail all returned letters and/or restitution checks to current 

addresses, if any.  If the certified or bank check for any Eligible Consumer is returned to 

Freedom after such second mailing by Freedom, or if a current mailing address cannot be 

identified using standard address search methodologies, the Bank shall retain the restitution 

amount of such Eligible Consumer in the Restitution Account for a period of three hundred sixty 

(360) days from the date the restitution check was originally mailed, during which period such 

amount may be claimed by such Eligible Consumer upon appropriate proof of identity.  After 

such time, these monies shall be disposed of in accordance with the Restitution Plan.   

Recordkeeping 

10. For five (5) years from the effective date of this ORDER, Freedom shall retain all 

records pertaining to the restitution required by this ORDER, including, but not limited to: 

documentation of the processes and procedures used to identify the Eligible Consumers; the 

names, contact and loan information of the Eligible Consumers; mailing records; and any other 

documentation confirming that the restitution required by this ORDER was made. 

ORDER TO PAY CIVIL MONEY PENALTY 

IT IS FURTHER ORDERED that, by reason of the violations of law and regulation set 

forth herein, and after taking into account the appropriateness of the penalty with respect to the 

size of financial resources and good faith of Freedom, the gravity of the violations, the history of 

previous violations by Freedom, and such other matters as justice may require, pursuant to 12 

U.S.C. § 1818(i)(2), a penalty of $54,000 is assessed against Freedom.  Freedom shall pay such 

amount to the Treasury of the United States. 

IT IS FURTHER ORDERED that Freedom is prohibited from seeking or accepting 

indemnification from any third party for the civil money penalty assessed and paid in this matter.  
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FEDERAL DEPOSIT INSURANCE CORPORATION 

WASHINGTON, D.C. 

   
  ) 
In the Matter of ) 
  ) 
MILITARY CREDIT SERVICES, LLC        ) ORDER FOR RESTITUTION, AND 
as an institution-affiliated                               ) TO PAY CIVIL MONEY PENALTY 
party of  ) 
BANK OF LAKE MILLS )             
LAKE MILLS, WISCONSIN )         FDIC-15-0313b                     
                        ) FDIC-15-0312k  
(Insured State Nonmember Bank)                  )                         
  ) 
  ) 
 

The Federal Deposit Insurance Corporation (“FDIC”) is the appropriate Federal banking 

agency for Military Credit Services, LLC (“MCS”), an institution-affiliated party (“IAP”) of 

Bank of Lake Mills, Lake Mills, Wisconsin (“the Bank”), under sections 3(q) and 3(u) of the 

Federal Deposit Insurance Act (“FDI Act”), 12 U.S.C. § 1813(q) and 1813(u). 

The FDIC determined that MCS engaged in unfair and deceptive acts or practices in or 

affecting commerce, in violation of section 5 of the Federal Trade Commission Act (“Section 

5”), 15 U.S.C. § 45(a)(1), engaged in deceptive marketing of loans on the Bank’s behalf, as well 

as deceptive marketing of add-on products. 

MCS, by and through its duly elected and acting Board of Directors (“Board”), has 

executed a STIPULATION AND CONSENT TO THE ISSUANCE OF AN ORDER FOR 

RESTITUTION, AND ORDER TO PAY CIVIL MONEY PENALTY (“CONSENT 

AGREEMENT”), dated April 17, 2017, which is accepted by the FDIC.  With the CONSENT 

AGREEMENT, MCS has consented, solely for the purposes of this proceeding and without 

admitting or denying any facts, findings, conclusions of law, and/or charges of violations of law 
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or regulation, to the issuance of this ORDER FOR RESTITUTION, AND ORDER TO PAY 

CIVIL MONEY PENALTY (collectively the “ORDER”) by the FDIC. 

Having determined that the requirements for issuance of an ORDER under sections 8(b) 

and 8(i) of the FDI Act, 12 U.S.C. §§ 1818(b) and 1818(i), have been satisfied, the FDIC accepts 

the CONSENT AGREEMENT and issues the following ORDER: 

IT IS HEREBY ORDERED, that MCS and its successors and assigns, cease and desist 

from operating in violation of Section 5 in connection with the activities described herein. 

ORDER FOR RESTITUTION 

IT IS HEREBY ORDERED that MCS provide restitution to consumers as follows: 

Restitution Account 

1. MCS understands that the Bank shall deposit into a trust or otherwise segregated 

deposit account at the Bank an amount not less than $3,000,000 for the purpose of providing 

restitution (“Restitution Account”) as required by the Order For Restitution and Order to Pay 

Civil Money Penalty between the FDIC and the Bank.   

2. All restitution payments required by the Restitution Plan shall be made from the 

Restitution Account, provided, however, that if the total of such payments exceeds the amount in 

the Restitution Account, MCS understands that the Bank shall deposit additional funds in the 

Restitution Account from which the restitution payments shall be made.  If the total of payments 

is less than the Restitution Account, the excess shall be returned to the Bank. 

Restitution Plan 

3. MCS has cooperated with the Bank in connection with the preparation and 

submission to the Regional Director of the FDIC’s Chicago Regional Office (“Regional 

Director”) a comprehensive Restitution Plan (“Restitution Plan”) for all past and present 
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after such second mailing by MCS, or if a current mailing address cannot be identified using 

standard address search methodologies, the Bank shall retain the restitution amount of such 

Eligible Consumer in the Restitution Account for a period of three hundred sixty (360) days from 

the date the restitution check was originally mailed, during which period such amount may be 

claimed by such Eligible Consumer upon appropriate proof of identity.  After such time, these 

monies shall be disposed of in accordance with the Restitution Plan.   

Recordkeeping 

10. For five (5) years from the effective date of this ORDER, MCS shall retain all 

records pertaining to the restitution required by this ORDER, including, but not limited to: 

documentation of the processes and procedures used to identify the Eligible Consumers; the 

names, contact and loan information of the Eligible Consumers; mailing records; and any other 

documentation confirming that the restitution required by this ORDER was made. 

ORDER TO PAY CIVIL MONEY PENALTY 

IT IS FURTHER ORDERED that, by reason of the violations of law and regulation set 

forth herein, and after taking into account the appropriateness of the penalty with respect to the 

size of financial resources and good faith of MCS, the gravity of the violations, the history of 

previous violations by MCS, and such other matters as justice may require, pursuant to 12 U.S.C. 

§ 1818(i)(2), a penalty of $37,000 is assessed against MCS.  MCS shall pay such amount to the 

Treasury of the United States. 

IT IS FURTHER ORDERED that MCS is prohibited from seeking or accepting 

indemnification from any third party for the civil money penalty assessed and paid in this matter.  
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CFPB and States Take Action Against 
Freedom Stores for Illegal Debt 
Collection Practices Against 
Servicemembers
DEC 18, 2014 

Retailer and Debt Collectors to Provide Over $2.5 Million in Consumer Relief for 
Illegal Lawsuits and Unauthorized Debits

WASHINGTON, D.C. – The Consumer Financial Protection Bureau (CFPB) and the 
Attorneys General of North Carolina and Virginia took action today to protect 
military servicemembers from illegal debt collection practices. The CFPB alleges 
that Freedom Stores, Inc., Freedom Acceptance Corporation, and Military Credit 
Services LLC used illegal tactics to collect debts, including filing illegal lawsuits, 
debiting consumers’ accounts without authorization, and contacting 
servicemembers’ commanding officers. The CFPB and the states filed a consent 
order in federal court to require the three companies and their owners and chief 
officers, John Melley and Leonard Melley, Jr. to provide over $2.5 million in 
consumer redress and to pay a $100,000 civil penalty.

“Our nation’s servicemembers deserve better than to be targeted with illegal 
collections tactics when they are struggling to pay their bills,” said CFPB Director 
Cordray. “Freedom Stores and its affiliated companies were filing thousands of 
lawsuits in Virginia against consumers not from there, taking money from some 
consumers’ bank accounts without permission, and using the military chain of 
command to pressure and humiliate servicemembers. Today’s action sends a clear 
message that the Consumer Bureau will continue to aggressively defend the rights 
of servicemembers and all consumers.” 

“Military servicemembers work hard to protect our country, but unfortunately their 
steady paychecks can make them targets for shady practices,” said North Carolina 

Page 1 of 6CFPB and States Take Action Against Freedom Stores for Illegal Debt Collection Practic...
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Attorney General Roy Cooper. “We won’t tolerate unscrupulous businesses that 
take advantage of military consumers.”

“This settlement resolves serious charges that Freedom Furniture engaged in 
abusive, harassing collection practices against Virginia veterans and 
servicemembers while also misusing Virginia courts to go after consumers who 
neither live nor do business in Virginia,” said Virginia Attorney General Mark 
Herring. “Our joint action will restrict such practices in the future, provide significant 
relief to those who have been wronged, and send a clear signal that we will 
aggressively pursue businesses that abuse Virginia consumers, especially any that 
prey on veterans and servicemembers. The Commonwealth of Virginia and our 
courts will not be a safe harbor for unfair and abusive practices. I appreciate the 
hard work on behalf of veteran consumers by my Consumer Protection Section and 
our partners at the Consumer Financial Protection Bureau.”

Freedom Stores (also known as Freedom Furniture and Electronics) is a Virginia-
based furniture and electronics retailer that caters to U.S. military members with 
stores located near military bases nationwide. Freedom Stores offers credit to 
consumers purchasing its merchandise and transfers the contracts to an affiliated 
company, Freedom Acceptance Corporation. John Melley and Leonard Melley, Jr. 
also own Military Credit Services, which provides financing for purchases made at 
over 300 independent consumer-goods retailers, primarily catering to 
servicemembers.

The CFPB’s investigation found that Freedom Stores, Inc., Freedom Acceptance, 
and Military Credit Services and the owners, John Melley and Leonard Melley, Jr., 
engaged in illegal debt collection practices in violation of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act. These illegal practices include: 

◾ Illegally filing thousands of lawsuits in Virginia for out-of-state contracts: From 
July 2011 to December 2013, Freedom Acceptance Corporation and Military 
Credit Services filed over 3,500 lawsuits in Norfolk, Virginia against consumers 
who had not signed their financing contracts in Virginia and did not live there 
when the suits were filed. Almost all of those lawsuits resulted in a default 
judgment, after which the companies garnished the consumers’ wages or put 
liens on their bank accounts. Some consumers did not even know they had 
been sued until they discovered their bank accounts had been drained.

◾ Double-dipping into servicemembers’ funds: Most of Freedom Acceptance’s 
and Military Credit Services’ customers sent their payments via military 
allotment, but the companies also required consumers to authorize withdrawals 
from a bank account as a back-up payment method. Because the companies 
relied on reports from a payment processor that were sometimes incorrect, 

Page 2 of 6CFPB and States Take Action Against Freedom Stores for Illegal Debt Collection Practic...
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many consumers had their payments taken from both their paychecks and their 
bank accounts in the same month, often without their knowledge and before 
the payment due date. This caused many servicemembers to pay unexpected 
overdraft fees and non-sufficient funds charges.

◾ Contacting commanding officers to pressure servicemembers into repayment:
A clause buried in the fine print of the purchase contracts required 
servicemembers to allow Freedom Acceptance and Military Credit Services to 
contact their commanding officers about their debt. The companies would 
contact the officers in writing and by phone to disclose the debts, humiliating 
the servicemembers and putting their careers at risk. For members of the 
military, consumer-credit problems can result in disciplinary proceedings or 
lead to revocation of a security clearance.

◾ Illegally debiting bank or credit card accounts of consumers’ family and 
friends: Collectors for these companies withdrew funds from checking accounts 
and credit cards of consumers’ parents, significant others or other individuals 
without prior authorization. The problem would start when a parent or other 
third party would authorize a one-time payment on a consumer’s behalf. The 
companies would keep the payment information in their systems, and then 
debt collectors would later take funds from those accounts without 
authorization or notification.

The Bureau’s investigation also found that Freedom Stores, Inc. violated the 
Electronic Fund Transfer Act by failing to properly disclose the terms of 
preauthorized transfers, and that Military Credit Services violated the Truth in 
Lending Act by failing to properly disclose the terms and interest rates on the loans 
it offered. 

Under the terms of the consent order filed today, the defendants would be required 
to provide over $2.5 million in relief to consumers harmed by the companies’ illegal 
actions, and to pay $100,000 to the CFPB’s Civil Penalty Fund. The defendants 
would also be barred from further violations of the law and subject to monitoring by 
the CFPB. 

The Bureau and the states’ complaint is not a finding or ruling that the defendants 
have actually violated the law. The proposed court order has been filed with the 
U.S. District Court for the Eastern District of Virginia and will have the full force of 
law only when signed by the presiding judge. 

A copy of today’s complaint is available at:
http://files.consumerfinance.gov/f/201412_cfpb_complaint_freedom-stores_va-
nc.pdf
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Overview of the Report 

This is the report of the Independent Directors of the Board of Wells Fargo & Company on their 
investigation of sales practices at the Community Bank, conducted by a four-director Oversight 
Committee, assisted by independent counsel Shearman & Sterling LLP. The Independent 
Directors’ goals in conducting the investigation were to understand the root causes of improper 
sales practices in the Community Bank, to identify remedial actions so these issues can never be 
repeated and to rebuild the trust customers place in the bank. Shearman & Sterling conducted 
100 interviews and searched across more than 35 million documents. 

Principal Findings 

The root cause of sales practice failures was the distortion of the Community Bank’s sales 
culture and performance management system, which, when combined with aggressive sales 
management, created pressure on employees to sell unwanted or unneeded products to customers 
and, in some cases, to open unauthorized accounts. Wells Fargo’s decentralized corporate 
structure gave too much autonomy to the Community Bank’s senior leadership, who were 
unwilling to change the sales model or even recognize it as the root cause of the problem. 
Community Bank leadership resisted and impeded outside scrutiny or oversight and, when 
forced to report, minimized the scale and nature of the problem. 

The former Chief Executive Officer, relying on Wells Fargo’s decades of success with cross-sell 
and positive customer and employee survey results, was too slow to investigate or critically 
challenge sales practices in the Community Bank. He also failed to appreciate the seriousness of 
the problem and the substantial reputational risk to Wells Fargo. 

Corporate control functions were constrained by the decentralized organizational structure and a 
culture of substantial deference to the business units. In addition, a transactional approach to 
problem-solving obscured their view of the broader context. As a result, they missed 
opportunities to analyze, size and escalate sales practice issues. 

Sales practices were not identified to the Board as a noteworthy risk until 2014. By early 2015, 
management reported that corrective action was working. Throughout 2015 and 2016, the Board 
was regularly engaged on the issue; however, management reports did not accurately convey the 
scope of the problem. The Board only learned that approximately 5,300 employees had been 
terminated for sales practices violations through the September 2016 settlements with the Los 
Angeles City Attorney, the OCC and the CFPB. 

Reform and Accountability 

The Board has taken numerous actions and supported management steps to address these issues. 
Wells Fargo has replaced and reorganized the leadership of the Community Bank. It has also 
eliminated sales goals and reformed incentive compensation. Centralization of control functions 
is being accelerated. The Board has separated the role of the Chairman and the CEO, 
strengthened the charters of Board Committees and established regular reporting to the Board by 
the new Office of Ethics, Oversight and Integrity. As a result of the investigation, the Board has 
terminated for cause five senior executives of the Community Bank and has imposed forfeitures, 
clawbacks and compensation adjustments on senior leaders totaling more than $180 million. 
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BACKGROUND 

On September 6, 2016, the Office of the Comptroller of the Cunency (OCC) issued a consent 

order and related civil money penalty (CMP) action against Wells Fargo Bank, N.A. (WF), 

finding that the bank engaged in reckless unsafe or unsound banking practices. Wells Fargo 's 

(WF) improper sales practices, including the opening and manipulation of customer accounts 

without the customer's authorization, are completely unacceptable and have no place in the 

banking system. The actions of WF highlight that the OCC must continue our effo1is to improve 

and refine the agency's superviso1y program, to sharpen our early warning processes, and to 

enhance our superviso1y capabilities. 

Toward that end, the Comptroller directed the Ente1prise Governance division to perfo1m an 

independent review of the WF superviso1y record to identify any supervision gaps and lessons 

learned to improve the OCC 's superviso1y processes going fo1ward. This repo1i sunnnarizes that 

review. 

Large Bank Supervision (LBS) had an opportunity to provide comments regarding their 

assessment of the effectiveness of supervision over sales practices. 

OBJECTIVES 

The objectives of this review were to: 

• Evaluate LBS supe1vision of WF sales practices and incentives and identify any gaps in 
supe1v 1s10n. 

• Detennine if there are lessons learned that can result in improved supe1vision processes. 

REVIE\V SCOPE AND METHODOLOGY 

To achieve the objectives, Ente1prise Governance Supe1v ision (EGS): 

• Reviewed documents to gain an understanding of key dates and related supe1viso1y activities 

since 2009. EGS used this info1mation to search eDocs for supe1viso1y records. 

• Validate the key documents or events within the sales practices and incentives supe1viso1y 

time line. 

Office of Enterprise Governance and the Ombudsman 
Enterprise Governance and the Ombudsman-Wells Fargo Sales Practices 
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• Assessed LBS adherence to incentive plan and sales practices superviso1y guidance, 
processes, and examination expectations. Evaluated WF superviso1y strategies and related 

activities since at least 2012. 

• Assessed LBS adherence to consumer complaint and whistleblower superviso1y guidance, 
processes, and examination expectations. Evaluated the adequacy of the WF team's analysis 

of bank customer and employee complaint data since at least 2012 and assessed the bank's 
monitoring of complaint and whistleblower activity related to sales practices and incentives 

since 2010, as available. 

Additionally, an exaininer from Ente1prise Risk Management independent of EGS: 

• Obtained and reviewed specific CAG Whistleblower complaints sent to the WF EIC. 
Assessed WF team's superviso1y actions to follow up with WF management on the repo1i ed 
issues. 

• Assessed CAG unit complaint and whistleblower processes for Large Banks. 

The scope of this review did not include an assessment of the consent order process or 
superviso1y activities conducted in fiscal year 2016. 

REFERENCES 

Comptroller 's Handbook "Bank Supervision Process" (BSP) Booklet, dated September 2007, 
updated December 2015 

Comptroller 's Handbook "Large Bank Supervision" Booklet, dated Januaiy 2010, updated May 
2013 

Comptroller 's Handbook "Consumer Compliance Management" Booklet, dated August 1996 

PPM 5400-11 , "Matters Requiring Attention," dated October 9, 2014 (MRA PPM) 

PPM 5400-8 (Rev), "Supervision Workpapers," dated October 23, 2002 (Workpaper PPM) 

Office of Enterprise Governance and the Ombudsman 
Enterprise Governance and the Ombudsman-Wells Fargo Sales Practices 
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FINDI~GS 

The OCC did not take timely and effective supervisory actions after the bank and the OCC 
identified significant issues with complaint management and sales practices. In Superviso1y 

Letter (SL) 2009-46 - Compliance and Enterprise Risk Management, the OCC issued an MRA 

requiring an enterprise-wide system for complaint management. This 2009 MRA remained 

unco1Tected and was incorporated into the 2016 consent order. Over the course of this seven 
year period, there were opportunities for the OCC to escalate superviso1y action to resolve this 

issue. EGS did not find superviso1y records of comprehensive complaint1 analyses by the WF 

team from 2010 to June 2015. Superviso1y strategies should have been expanded to compensate 

for the bank's inadequate complaint management program. 

The issues with sales practices were identified in the bank's audit committee repo1is as early as 

2005 and in OCC core assessment conclusions since at least 2010. EGS observed supervision 

gaps or deficient OCC processes that could have improved the timeliness and effectiveness of 
supervision of sales practices. They include untimely and ineffective supervision of complaints 

and whistleblower cases, untimely and ineffective supervision of incentive programs related to 

sales practices, ineffective MRA collllllunication and follow-up, ineffective supervision of 

reputation risk, unclear superviso1y records, and noncompliance with OCC guidance. These 
supervision gaps or OCC process concerns are discussed below. 

1. Untimely and Ineffective Supervision of Complaints and Whistleblower Cases 

The WF team 's supervision of consumer complaints, employee complaints received through 

the bank's EthicsLine, and whistleblower cases did not ensure examiners evaluated root 

causes (i.e. , aggressive incentives, weak preventive controls) so superviso1y strategies and 
co1Tective actions could have been designed to co1Tect systemic, inappropriate practices that 

were the root cause. 

1 Complaints are received by the OCC through its CAG unit. The bank also receives consumer complaints, as well 
as employee complaints received by the bank's EthicsLine. 

Office of Enterprise Governance and the Ombudsman 
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LESSONS LEARNED 

Wells Fargo supervision since 2010 provides meaningful lessons learned about the importance of 
comprehensive LBS complaint and whistleblower analysis and follow-up, effective supervision 
of controls around high risk incentives, quality MRA communication and follow-up, clear 
superviso1y records, supervision of reputation risk, and an enterprise-wide whistleblower 
processes. 

1. Implement a LBS process to ensure periodic, comprehensive analysis of complaints and 

whistleblower cases which includes testing, analysis of systemic root causes, and 

appropriate follow up. 

2. Ensure effective and timely LBS supervision by improving controls to ensure superviso1y 

strategies include testing of risk areas and issues, proper execution of strategies, and 
timely superviso1y actions. Additionally, when a major issue is identified that initiates 
the MMSRC process, LBS should have a process to evaluate the need for a horizontal 

survey or analysis of other large banks to detennine if the issue is systemic. 

3. Ensure LBS governance processes evaluate systemic root causes ofreputation risk, 
especially when the quantity of risk is moderate and increasing or high, and take 

appropriate superviso1y action. 

4. Ensure effective communication, follow-up, and validation of MRAs by complying with 
PPM 5400-11 , "Matters Requiring Attention," dated October 9, 2014 (MRA PPM). 

5. Ensure the superviso1y record is clear. At a minimum, LBS should enhance the 
superviso1y record trail by requiring use of the related document function in eDocs. 

6. Develop an enterprise-wide whistleblower process and update external-facing interfaces 

(occ.gov and helpwithmybank.gov) to info1m the public or other governmental agencies 
how to communicate whistleblower info1mation to the OCC. Based on the findings from 

this review, LBS would have benefited from having well-developed whistleblower 

protocols in place to research each individual case, document resolution of those cases, 

and analyze potential systemic risk. By extension, the agency would have benefited from 
well-developed whistleblower protocols by having an earlier indication of potential 

reputation or supervision risk for the agency. 

Office of Enterprise Governance and the Ombudsman 
Enterprise Governance and the Ombudsman-Wells Fargo Sales Practices 
Lessons Learned Review 
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7. Improve collaboration processes between teams on multi-discipline issues such as the 

inappropriate sales practices which were reviewed by operational risk, enterprise risk 
management, and compliance risk.  
 

8. Improve processes to include earlier collaboration with appropriate units outside of the 
line of business (i.e., legal, policy, etc.) when issues are identified.    
 

9. Ensure issues or concerns are followed through to effective corrective action rather than 
incorporated into higher-level supervisory activities or process MRAs that delays 
corrective actions.  (i.e., sales incentive issues identified in 2010 were incorporated into 
an audit review and enterprise-wide complaint management MRA concern identified in 
2009 was incorporated into a second line of defense MRA.)   

Although not a lessons learned, the OCC may want to review our whistleblower process for 
collaborating with other regulators including the CFPB.  
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1.  Introduction 
The Consumer Financial Protection Bureau (CFPB or Bureau) is committed to a consumer 

financial marketplace that is fair, transparent, and competitive, and that works for all 

consumers. The Bureau supervises both bank and nonbank institutions to help meet this goal. 

In this fifteenth edition of Supervisory Highlights, the CFPB shares recent supervisory 

observations in the areas of mortgage servicing, student loan servicing, mortgage origination, 

and fair lending. In particular, we describe key new developments around spike and trend 

monitoring, service provider examinations, and production incentives. The findings reported 

here reflect information obtained from supervisory activities that were generally completed 

between September 2016 and December 2016 (unless otherwise stated). Corrective actions 

regarding certain matters may remain in process at the time of this report’s publication. 

CFPB supervisory reviews and examinations typically involve assessing a supervised entity’s 

compliance management system and compliance with Federal consumer financial laws. When 

Supervision examinations determine that a supervised entity has violated a statute or 

regulation, Supervision directs the entity to implement appropriate corrective measures, such as 

implementing new policies, changing written communications, improving training or 

monitoring, or otherwise changing conduct to ensure the illegal practices cease. Supervision also 

directs the entity to send consumers refunds, pay restitution, credit borrower accounts, or take 

other remedial actions. Recent supervisory resolutions have resulted in total restitution 

payments of approximately $6.1 million to more than 16,000 consumers during the review 

period. Additionally, CFPB’s recent supervisory activities have either led to or supported five 

recent public enforcement actions, resulting in over $39 million in consumer remediation and 

an additional $19 million in civil money penalties. 

Please submit any questions or comments to CFPB_Supervision@cfpb.gov.         
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2.  Supervisory observations 
Recent supervisory observations are reported in the areas of mortgage origination, mortgage 

servicing, student loan servicing, and fair lending. 

2.1 Mortgage origination 

2.1.1 Observations and approach to compliance with the 
Ability to Repay (ATR) rule requirements 

Prior to the mortgage crisis, some creditors offered consumers mortgages without considering 

the consumer’s ability to repay the loan, at times engaging in the loose underwriting practice of 

failing to verify the consumer’s debts or income. The Dodd-Frank Wall Street Reform and 

Consumer Protection Act (Dodd-Frank Act) amended the Truth in Lending Act (TILA) to 

provide that no creditor may make a residential mortgage loan unless the creditor makes a 

reasonable and good faith determination based on verified and documented information that, at 

the time the loan is consummated, the consumer has a reasonable ability to repay the loan 

according to its terms, as well as all applicable taxes, insurance (including mortgage guarantee 

insurance), and assessments.1 The Dodd-Frank Act also amended TILA by creating a 

1 Section 1411 of the Dodd-Frank Act, Public Law 111-203, adding section 129C(a) to TILA, codified at 15 USC 
1639c(a)). 
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presumption of compliance with these ability-to-repay (ATR) requirements for creditors 

originating a specific category of loans called “qualified mortgage” (QM) loans.2  

To implement these statutory provisions, the Bureau amended Regulation Z to require that a 

creditor shall not make a loan that is a covered transaction (i.e., in general, a closed-end, 

dwelling-secured consumer credit transaction) unless the creditor makes a reasonable and good 

faith determination at or before consummation that the consumer will have a reasonable ability 

to repay the loan according to its terms (ATR rule).3 For a QM loan, the rule provides a safe 

harbor for compliance with the ATR requirement for loans that are not higher-priced covered 

transactions and a presumption of such ATR compliance for higher-priced covered 

transactions.4 The Bureau’s ATR rule has been in effect since January 10, 2014. Since the 

effective date of the ATR rule, Supervision has observed that most entities examined by the 

Bureau are generally complying with the ATR rule.  

This section focuses on recent supervisory examination observations and Supervision’s 

approach to determining compliance with the ATR rule, including general requirements 

associated with the ATR rule for non-QM loans and verification requirements for information 

relied upon in making determinations of ability to repay. Specifically, this section discusses how 

Supervision assesses a creditor’s ATR determination that includes reliance on verified assets and 

not income. It also explains whether a creditor can make a reasonable and good faith 

determination of ability to repay based on down payment size for a consumer with no verified 

income or assets. 

2 Section 1412 of the Dodd-Frank Act, adding section 129C(b) to TILA, codified at 15 USC 1639c(b). 

3 12 CFR 1026.43(c).  

4 12 CFR 1026.43(e).  
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Reasonable and good faith determination requirement and basis for 
determination 
The ATR rule outlines minimum requirements for making determinations of ability to repay. 

Specifically, the rule enumerates factors a creditor must consider when making an ATR 

determination,5 but beyond the requirements set forth in the rule, the ATR rule does not 

establish underwriting standards to which creditors must adhere. Creditors have flexibility in 

creating their own underwriting standards when making ATR determinations, as long as those 

standards incorporate the minimum requirements set forth in the rule. Therefore, Supervision 

evaluates whether a creditor’s ATR determination is reasonable and in good faith by reviewing 

relevant lending policies and procedures and a sample of loan files and assessing the facts and 

circumstances of each extension of credit in the sample.  

Verification using third-party records and verification of income or assets 
The ATR rule generally requires that creditors verify the information that they will rely upon to 

determine the consumer’s repayment ability, using reasonably reliable third-party records.6 A 

creditor must verify the amounts of income or assets the creditor relies on to determine a 

consumer’s ability to repay the loan using third-party records that provide reasonably reliable 

evidence of the consumer’s income or assets.7 The ATR rule does not require that creditors 

5 12 CFR 1026.43(c)(2). A creditor must consider: (i) the consumer’s current or reasonably expected income or assets, 
other than the value of the dwelling, including any real property attached to the dwelling, that secures the loan; (ii) if 
the creditor relies on income from the consumer’s employment in determining repayment ability, the consumer’s 
current employment status; (iii) the consumer’s monthly payment on the covered transaction, calculated in 
accordance with paragraph (c)(5) of the ATR rule; (iv) the consumer’s monthly payment on any simultaneous loan 
that the creditor knows or has reason to know will be made, calculated in accordance with paragraph (c)(6); (v) the 
consumer’s monthly payment for mortgage-related obligations; (vi) the consumer’s current debt obligations, alimony, 
and child support; (vii) the consumer’s monthly debt-to-income (DTI) ratio or residual income, calculated in 
accordance with paragraph (c)(7); and (viii) the consumer’s credit history. 

6 12 CFR 1026.43(c)(3). 

7 12 CFR 1026.43(c)(4). 

July 2017 134

tedrict
Highlight

tedrict
Highlight

tedrict
Highlight

tedrict
Highlight



adhere to a prescribed method of verifying income or assets. Creditors may refer to the non-

exhaustive list of records set forth in the ATR rule in verifying the consumer’s income or assets.8 

When assessing a creditor’s compliance with ATR rule requirements, Supervision determines 

whether the creditor considered the required underwriting factors in determining the ability to 

repay. Then examiners determine whether the creditor properly verified the information it 

relied upon in making that determination. Records a creditor uses for verification, including to 

verify income or assets, must be specific to the individual consumer.9 For example, as discussed 

in the October 2016 issue of Supervisory Highlights, a creditor violated the ATR requirements 

by failing to properly verify income relied upon when considering the consumer’s monthly debt-

to-income ratio and determining the consumer’s ability to repay.10   

Reliance on the consumer’s verified assets and not income when making 
an ATR determination 
The ATR rule provides that a creditor may base its determination of ability to repay on current 

or reasonably expected income from employment or other sources, assets other than the 

dwelling (and any attached real property) that secures the covered transaction, or both.11 The 

income and/or assets relied upon must be verified. In situations where a creditor makes an ATR 

8 12 CFR 1026.43(c)(4). Creditors may verify the consumer’s income by using a tax-return transcript issued by the 
Internal Revenue Service (IRS). Examples of other records the creditor may use to verify the consumer’s income or 
assets include: (i) copies of tax returns the consumer filed with the IRS or a State taxing authority; (ii) IRS Form W-2s 
or similar IRS forms used for reporting wages or tax withholding; (iii) payroll statements, including military leave and 
earnings statements; (iv) financial institution records; (v) records from the consumer’s employer or a third party that 
obtained information from the employer; (vi) records from a Federal, State, or local government agency stating the 
consumer’s income from benefits or entitlements; (vii) receipts from the consumer’s use of check cashing services; 
and (viii) receipts from the consumer’s use of a funds transfer service. 

9 Comment 43(c)(3)-1.   

10 12 CFR 1026.43(c)(2)(vii), (c)(4), and (c)(7). 

11 Comment 43(c)(2)(i)-1. 
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determination that relies on assets and not income, CFPB examiners would evaluate whether 

the creditor reasonably and in good faith determined that the consumer’s verified assets suffice 

to establish the consumer’s ability to repay the loan according to its terms, in light of the 

creditor’s consideration of other required ATR factors, including: the consumer’s mortgage 

payment(s) on the covered transaction, monthly payments on any simultaneous loan that the 

creditor knows or has reason to know will be made, monthly mortgage-related obligations, other 

monthly debt obligations, alimony and child support, monthly DTI ratio or residual income, and 

credit history. In considering these factors, a creditor relying on assets and not income could, for 

example, assume income is zero and properly determine that no income is necessary to make a 

reasonable determination of the consumer’s ability to repay the loan in light of the consumer’s 

verified assets.12 

Reliance on down payment size to support repayment ability for a 
consumer with no verified income or assets 
As an initial matter, a down payment cannot be treated as an asset for purposes of considering 

the consumer’s income or assets under the ATR rule. As described above, the ATR rule requires 

creditors to consider a consumer’s reasonably expected income or assets, “other than the value 
of the dwelling, including any real property attached to the dwelling that secures the loan.” 13 

Additionally, while the size of a down payment generally affects the loan amount, the ATR rule 

already accounts for this by focusing the relevant inquiry on a consumer’s ability to repay the 

loan according to its terms. All else being equal, a larger down payment will lower the loan size 

and monthly payment and will in this way improve a consumer’s repayment ability. However, 

the size of a down payment does not directly indicate a consumer’s ability to repay the loan 

12 For example, if a creditor considers monthly residual income to determine repayment ability for a consumer with 
no verified income, it might allocate the consumer’s verified assets to offset what would be a negative monthly 
residual income (given that the ATR rule requires a creditor considering residual monthly income to do so by 
considering remaining income after subtracting total monthly debt obligations from total monthly income). 

13 12 CFR 1026.43(c)(2)(i) (emphasis added). 

July 2017 136

tedrict
Highlight

tedrict
Highlight

tedrict
Highlight

tedrict
Highlight



according to its terms on a going-forward basis because a down payment is not an asset 

available for this purpose. Therefore, standing alone, down payments will not support a 

reasonable and good faith determination of the ability to repay. Supervision cannot anticipate 

circumstances where a creditor could demonstrate that it reasonably and in good faith 

determined ATR for a consumer with no verified income or assets based solely on the down 

payment size. This would be the case even where the loan program as a whole has a history of 

strong performance. 

For every mortgage origination examination of Bureau supervised entities where Bureau 

examiners are assessing compliance with the ATR rule, Supervision will evaluate whether the 

creditor made a reasonable and good faith determination of the consumer’s ability to repay in 

light of the facts and circumstances specific to each individual extension of credit. For further 

information on Supervision’s approach to the ATR rule, Supervision encourages supervised 

entities to review the Bureau’s Mortgage Origination Examination Procedures14 and TILA 

Examination Procedures.15 For summaries of the ATR rule, creditors can review the Bureau’s 

Readiness Guide16 and Small Entity Compliance Guide.17 However, only the regulation and its 

accompanying commentary can provide complete and definitive information about the 

requirements. 

14 Mortgage Origination Examination Procedures, available at https://www.consumerfinance.gov/policy-
compliance/guidance/supervision-examinations/mortgage-origination-examination-procedures/.  

15 TILA Examination procedures, available at http://files.consumerfinance.gov/f/201509_cfpb_truth-in-lending-
act-exam-procedures.pdf.  

16 Readiness guide, available at http://files.consumerfinance.gov/f/201509_cfpb_readiness-guide_mortgage-
implementation.pdf.  

17 See Ability-to-Repay and Qualified Mortgage Rule – Small Entity Compliance Guide, available at 
http://files.consumerfinance.gov/f/201603_cfpb_atr-qm_small-entity-compliance-guide.pdf.  
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2.2 Mortgage servicing 
The June 2016 edition of Supervisory Highlights discussed how outdated mortgage servicing 

technology and lapses in auditing and staff training have led to persistent compliance 

deficiencies with loss mitigation acknowledgement notices, loan modification denial notices, 

servicing transfers, and in other areas.18 Supervision continues to observe serious problems with 

the loss mitigation process at certain servicers, including at one or more servicers that failed to 

request from borrowers the additional documents and information they needed to obtain 

complete loss mitigation applications, only to deny the applications for missing those 

documents.19 Supervision directed these servicers to enhance policies, procedures, and 

monitoring to ensure that they promptly address the specific deficiencies found in each exam.    

Other issues reviewed during Supervision’s most recent mortgage servicing examinations 

include dual tracking, problems with the maintenance of escrow accounts, and deficient periodic 

statements. 

2.2.1 Dual tracking 
Regulation X generally20 prohibits a servicer from making the first notice or filing required by 

applicable law for any judicial or nonjudicial foreclosure  process (“first notice or filing”) if a 

consumer timely submits a complete loss mitigation application, unless certain circumstances 

18 See Supervisory Highlights Mortgage Servicing Special Edition, available at 
http://www.consumerfinance.gov/data-research/research-reports/supervisory-highlights-mortgage-servicing-
special-edition-issue-11/.  

19 12 CFR 1024.41(c)(2)(iv). 

20 Pursuant to 12 CFR 1024.41(f)(1), the prohibition does not apply in three scenarios: (1) the borrower’s mortgage 
loan obligation is more than 120 days delinquent, (2) the foreclosure is based on a borrower’s violation of a due-on-
sale clause, or (3) the servicer is joining the foreclosure action of a subordinate lienholder. 
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are met.21 This prohibition on foreclosure filing also extends to certain situations where a 

consumer timely submits all the missing documents and information as stated in a servicer’s 

loss mitigation acknowledgment notice – that is, it applies to “facially complete” applications.22 

Examiners found that one or more servicers did not properly classify loss mitigation 

applications as facially complete after receiving the documents and information requested in the 

loss mitigation acknowledgment notice and failed to afford these eligible consumers with 

foreclosure protections for facially complete applications as required by Regulation X. The 

servicer(s) made the first notice or filing even though the consumers had timely submitted 

facially complete applications and were entitled to Regulation X’s foreclosure protections. 

Supervision also determined that the servicer(s) violated Regulation X by failing to maintain 

policies and procedures reasonably designed to properly evaluate a borrower who submits a loss 

mitigation application for all loss mitigation options for which the borrower may be eligible. 23 

Supervision directed the servicer(s) to improve policies, procedures, and practices related to 

facially complete loss mitigation applications to ensure that the servicer(s) will not make a first 

notice or filing after receiving documents and information from a borrower until the servicer 

reviews the documents and information and determines that they do not comprise a facially 

complete application.24 The servicer(s) remediated consumers affected by the improper first 

21 Pursuant to 12 CFR 1024.41(f)(2), the servicer may make the first notice or filing, stated generally, if the borrower’s 
application is properly denied and the borrower has no further right to appeal, the borrower rejects all the options 
offered, or the borrower fails to perform under an agreement on a loss mitigation option. 

22 12 CFR 1024.41(c)(2)(iv); 12 CFR 1024.41(f)(2) and comments 41(c)(2)(iv)-1 and -2. 

23 See 112 CFR 1024.38(b)(2)(v) (setting forth the requirement that servicers shall maintain policies and procedures 
reasonably designed to properly evaluate a borrower who submits an application for a loss mitigation option for all 
loss mitigation options for which the borrower may be eligible pursuant to any requirements established by the owner 
or assignee of the borrower’s mortgage loan and, where applicable, in accordance with the requirements of section 
1024.41). 

24 This excludes circumstances where Regulation X permits a servicer(s) to make a first notice or filing. 
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notice or filing for fees charged to the consumer in these circumstances, for other economic 

harms, and non-economic harms such as emotional distress.  

2.2.2 Paying the wrong consumer’s insurance premiums with 
escrow funds 

One or more servicers disbursed funds from some borrowers’ escrow accounts to pay insurance 

premiums owed by other borrowers. The practice created escrow shortages and increased 

monthly payments that consumers with affected escrow accounts could not avoid. Supervision 

cited this practice as unfair and directed that in addition to remediating affected consumers, the 

servicer(s) adopt policies and procedures to ensure that insurance payments are made properly 

from escrow accounts.25   

2.2.3 Vague periodic statements 
In connection with periodic statements required under Regulation Z, examiners found one or 

more servicers used the phrases “Misc. Expenses” and “Charge for Service” when describing 

transaction activity that caused a credit or debit to the amount currently due as displayed on 

periodic statements. Supervision cited the servicer(s) for violating Regulation Z requirements 

that the transaction activity listed on periodic statements include a brief description of the 

transactions because the phrases “Misc. Expenses” and “Charge for Service” were not adequate 

or specific enough to comply with the rule’s requirement.26 Supervision directed the servicer(s) 

to provide more specific descriptions in order to facilitate consumer understanding of the fees 

and charges imposed.  

25 12 USC 5536(a)(1)(B). 

26  12 CFR 1026.41(d)(4). 
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2.3 Student loan servicing 
The Bureau continues to examine federal and private student loan servicing activities, primarily 

assessing whether entities have engaged in unfair, deceptive, or abusive acts or practices 

prohibited by the Dodd-Frank Act. Examiners identified an unfair act or practice and a 

deceptive act or practice relating to payment deferments in the Bureau’s recent student loan 

servicing examinations. 

2.3.1 Failing to reverse adverse consequences of erroneous 
deferment terminations 

Many student loan lenders offer deferments during periods in which a borrower is attending 

school. To manage that benefit, student loan servicers rely on enrollment data supplied by 

schools via a third-party enrollment reporting company, National Student Clearinghouse. In 

general, schools regularly provide updated data files on their students’ enrollment status to an 

enrollment reporting company, which in turn, facilitates the updating of enrollment data files 

that are sent to student loan servicers.27 Each year, data about tens of millions of current and 

former students pass through this data exchange service. The servicers’ automated systems will 

then trigger changes in a borrower’s loan status. For federal loans, a third-party enrollment 

reporting company often reports information through the Department of Education.  

During one or more exams of student loan servicers, examiners found that incorrect information 

received from a third-party enrollment reporting service provider caused the servicer to 

automatically terminate deferments prematurely, while borrowers were still enrolled at least 

half-time in school. Based on subsequent reporting, the servicers corrected the premature 

27 For more information on this process, see the Bureau’s recent report on the topic. CFPB, Student Data & Student 
Debt: How student enrollment status problems can make student loans more expensive, Feb. 2017, available at 
https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/201702_cfpb_Enrollment-Status-Student-
Loan-Report.pdf.  
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termination and retroactively placed the borrowers back in deferment. However, examiners 

found that the servicers engaged in an unfair practice because they did not reverse the adverse 

financial consequences of the erroneous deferment termination, including late fees charged for 

non-payment during periods when the borrower should have been in deferment, and interest 

capitalization that occurred because the borrower’s deferment was erroneously terminated. This 

practice was especially harmful to borrowers where the enrollment reporting data resulted in 

multiple premature deferment terminations, because interest capitalized multiple times, 

increasing principal balances by thousands of dollars in some instances.  

Supervision determined these servicers engaged in the unfair practice of failing to reverse late 

fees and interest capitalization events after determining that they had erroneously terminated 

borrowers’ in-school deferment based on enrollment reporting data. Supervision directed one or 

more servicers to engage an independent audit to find accounts that were adversely affected and 

remediate the resulting harm.   

2.3.2 Deceptive statements about interest capitalization 
during successive deferments 

Student loan lenders usually offer a variety of deferment and forbearance options that allow 

borrowers to cease payments for a brief period of time. Often, when a forbearance or deferment 

ends, the interest that has accrued during the forbearance or deferment period is capitalized, 

meaning that the interest is added to the principal amount that accrues interest.   

At one or more servicers, examiners found that servicers were placing borrowers into successive 

periods of forbearance or deferment where a new period immediately followed the previous 

period. When that happened, the servicers would capitalize interest after each period of 

deferment or forbearance, instead of capitalizing once when the borrower eventually reentered 

repayment. Since capitalized interest is added to the borrower’s loan balance, capitalizing 

interest multiple times rather than once increases the amount the borrower ultimately must 

repay. 

Supervision determined that one or more servicers had engaged in deceptive practices by stating 

that interest would capitalize at the end of the deferment period. Reasonable consumers likely 

understood this to mean interest would capitalize once, when the borrower ultimately exited 

deferment and entered repayment. These misleading statements were material because, given 

the significant financial consequences of interest capitalization, the borrower may have decided 
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to take a different action. Supervision directed one or more servicers to engage an independent 

audit to find accounts that were adversely affected and remediate the resulting harm. One or 

more servicers started capitalizing interest only after the final forbearance or deferment in a 

series, and reversed past capitalization events based on successive deferments or forbearances. 

2.4 Fair lending 

2.4.1 Update to proxy methodology 
In the Summer 2014 edition of Supervisory Highlights,28 the Bureau reported that examination 

teams use a Bayesian Improved Surname Geocoding (BISG) proxy methodology for race and 

ethnicity in their fair lending analysis of non-mortgage credit products. The BISG methodology 

relies on the distribution of race and ethnicity based on place-of-residence and surname, which 

are publicly available information from Census. The method involves constructing a probability 

of assignment to race and ethnicity based on demographic information associated with surname 

and then updating this probability using the demographic characteristics of the census block 

group associated with place of residence. The updating is performed through the application of a 

Bayesian algorithm, which yields an integrated probability that can be used to proxy for an 

individual’s race and ethnicity.29 

In December, the U.S. Census Bureau released a list of the most frequently occurring surnames 

based on the most recent census, which includes values for total counts and race and ethnicity 

shares associated with each surname. In total, the list provides information on the 162,253 

28 See Supervisory Highlights (Summer 2014), available at 
http://files.consumerfinance.gov/f/201409_cfpb_supervisory-highlights_auto-lending_summer-2014.pdf.   

29 For more information on the methodology, see Consumer Financial Protection Bureau, Using publicly available 
information to proxy for unidentified race and ethnicity (Sept. 2014), available at 
http://files.consumerfinance.gov/f/201409_cfpb_report_proxy-methodology.pdf. 
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surnames that appear at least 100 times in the most recent census, covering approximately 90% 

of the population.30 As of April 2017, examination teams are relying on an updated proxy 

methodology that reflects the newly available surname data from the Census Bureau. The new 

surname list; statistical software code, written in Stata; and other publicly available data used to 

build the BISG proxy are available at: https://github.com/cfpb/proxy-methodology. 

 

30 The surname data are available on the Census Bureau’s website, see Frequently Occurring Surnames from the 2010 
Census (last revised Dec. 27, 2016), 
https://www.census.gov/topics/population/genealogy/data/2010_surnames.html. 
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Page 4 
Division of  

Depositor & Consumer  

Protection 

CRA Notice Changes for FDIC Institutions 

On January 18, 2017, the FDIC published a rule changing the Community Reinvestment Act (CRA) notice requirements for 
FDIC-regulated institutions.  The change affects the CRA Notice posted in both main and branch office locations, and reflects 
technical revisions regarding the manner in which the FDIC will receive public comments considered in a CRA evaluation.  
The Joint Final rule, which also included revisions to small and intermediate-small bank asset thresholds, made two technical, 
non-substantive changes.  The first change was a revision to the responsible individual’s title from “Regional Manager” to 
“Regional Director”.  The second change concerned a reference to a specially-created web page in which the FDIC can receive 
public comments electronically.  Institutions are required to update the notice using prescribed language provided in the Fed-
eral Register, and to print and post the revised notice in its main and branch locations. 
 
 

Upcoming Chicago Region Community Affairs Events 

Date Event Location 

4/20/2017 Green Bay Community Development  
Affordable Housing Forum 

Green Bay, Wisconsin 

4/25/2017 Indianapolis Economic Inclusion  
Discussion: Access to Safe Affordable  
Accounts 

Indianapolis, Indiana 

4/28/2017 Milwaukee Train-the-Trainer Workshop Milwaukee, Wisconsin 

5/4/2017 Indianapolis Economic Inclusion Discussion: 
Financial Service for Small Business 

Indianapolis, Indiana 

First Quarter Newsletter Back to Top  

Please call Chicago Region Community Affairs at (312) 382-7500 for more information on 
any of  these events. 

July 2017 145

https://www.fdic.gov/regulations/cra/�
tedrict
Highlight



1999
1998
1997
1996
1995
1994
Pre-1994
Rescinded

Alerts
Consumer Advisories
Congressional Testimony
Speeches
Advisory Letters
Public Service Announcements
Events
Media Press Room
Search News and Issuances Archive

Summary

The Office of the Comptroller of the Currency (OCC) updated today its policies and procedures regarding
violations of laws and regulations. This policy is effective on July 1, 2017. These updates are reflected in the
“Bank Supervision Process,” “Community Bank Supervision,” “Federal Branches and Agencies,” and “Large
Bank Supervision” booklets and other sections of the Comptroller’s Handbook and internal guidance.

The OCC’s updated policies and procedures on violations of laws and regulations address
recommendations in “An International Review of OCC’s Supervision of Large and Midsize Institutions”
(International Peer Review report) and support the agency’s mission of ensuring a safe and sound federal
banking system by emphasizing timely detection and correction of violations before they affect a bank’s
condition. The updated policies and procedures also provide the agency with guidelines on consistent
terminology, communication, format, follow-up, analysis, documentation, and reporting of violations.

Note for Community Banks

The updated policies and procedures apply to examinations of all national banks, federal savings
associations, and federal branches and agencies (collectively, banks).

Subject: Violations of Laws and Regulations
Date: May 23, 2017

To: Chief Executive Officers of All National Banks
and Federal Savings Associations, Department

and Division Heads, All Examining Personnel, and
Other Interested Parties

OCC BULLETIN 2017-18

Description: Updated Guidance
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Highlights

The OCC’s updated guidance highlights the principles important in implementing the agency’s mission of
ensuring safe and sound bank operations. Here are the goals and practices the agency is implementing:

Ensure consistency of the purpose, processes, and procedures within and across all OCC lines of
business, including community, midsize, and large banks; federal branches and agencies; and banks
overseen by the OCC’s Special Supervision group.
Communicate violations using a consistent format:

Legal citation and description

Summary of relevant statutory or regulatory requirements

Facts supporting the violation and root cause(s)

Corrective action(s) required

Board and management’s commitment(s) to corrective action

Reinforce the importance of timely and thorough follow-up and tracking of bank management’s
corrective actions and milestones to those actions.
Convey the relationship of violations to matters requiring attention, CAMELS/ITCC or ROCA ratings,1
and the bank’s risk appetite and profile.
Emphasize the need for examiners to communicate effectively and in a timely manner with the bank’s
board of directors, the bank’s management team, and OCC supervisors.

Background

In December 2013, the International Peer Review report recommended that the OCC analyze the
effectiveness of the agency’s process for handling matters requiring attention and consider, for example,
developing controls to better manage the process. In October 2014, the OCC issued Bulletin 2014-52,
“Matters Requiring Attention,” to address the report’s concerns. The OCC determined that the agency could
benefit from similar processes regarding violations of laws and regulations.

The OCC’s analysis of its violations process sets the following goals:

Enhance standard processes for communicating, tracking, and resolving violations.
Ensure the OCC overall and all lines of business individually analyze the volume and trends in
violations to determine whether risks are changing.
Use consistent terms and monitoring within and across lines of business.

This bulletin is an extension of OCC Bulletin 2014-52.

Communication With Board and Management

Examiners must communicate all OCC-identified violations to facilitate timely and effective corrective action
by the board and management. Examiners must communicate substantive violations to the bank in a report
of examination (ROE) or supervisory letter, including substantive self-identified violations in certain
circumstances. Examiners must communicate less substantive OCC-identified violations in a separate
written document if the examiners do not include them in an ROE or supervisory letter. Examiners may use
discretion to determine whether less substantive, self-identified violations warrant communication in a
separate written document.

The OCC expects the board and management to take timely and effective correction of all violations
regardless of how they are communicated. If management fails to correct a violation previously
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communicated in a separate written document by the OCC, the examiner should include the violation in the
next ROE or supervisory letter.

The first time an examiner communicates a violation to a bank, the examiner must label the violation with
one or more of the following attributes:

New: Label violations as “new” when the OCC has not previously communicated the same or
substantially similar violations in writing during the previous five-year period.
Self-identified: Label violations as “self-identified” when there is evidence that the board or
management is aware of the violation and documented and disclosed the violation to the OCC before
or during the examination. A self-identified violation can arise from various sources, including
customer complaints, risk and control self-assessments, independent risk management, internal audit
reviews, or third-party reviews.
Repeat: Label the violation as “repeat” when the OCC communicated the violation (even if self-
identified) in writing during the previous five-year period and new violations of the same or
substantially similar regulation or law occur subsequent to the board or management receiving
notification. Repeat violations may be substantive or an indication that management failed to
remediate the deficient practices that led to the violation, management lacks the commitment or ability
to ensure prompt correction and prevention of the violations, or the board has not exercised
appropriate oversight or held management accountable for remediation of the causative deficient
practices.

Upon completing a follow-up activity, examiners must determine whether to label a violation as past due,
pending validation, or closed.

Past due: During verification, examiners determine the bank has not implemented the expected
corrective actions for the violation within the required time frame, or, during validation, examiners
determine that the corrective action is not effective or sustainable. Once a violation is deemed past
due, it continues to be past due until it is closed.2

Pending validation: The OCC verified that the bank implemented the corrective actions, but
insufficient time has passed for the bank to demonstrate sustained performance under the corrective
actions, and the OCC has not validated the sustainability of the corrective actions, or the OCC
determines that additional testing is warranted.
Closed: The bank has corrected the violation, and the OCC has verified and validated the bank’s
corrective actions; a change in the bank’s circumstances corrected the violation; or the violation is
otherwise deemed uncorrectable. Closed violations should be communicated as closed in the
subsequent ROE, supervisory letter, or written list of violations.

Further Information

All banks should contact their OCC supervisory offices or Large Bank examiners-in-charge with any
questions.

Grace E. Dailey
Senior Deputy Comptroller and Chief National Bank Examiner

 

 1 A bank’s composite rating under the Uniform Financial Institutions Rating System, or CAMELS, integrates
ratings from six component areas: capital adequacy, asset quality, management, earnings, liquidity, and
sensitivity to market risk. Evaluations of the component areas take into consideration the bank’s size and
sophistication, the nature and complexity of its activities, and its risk profile. ITCC refers to ratings on
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CONFLICT OF INTEREST FAQs 
(Transition Period)  
 
U.S. Department of Labor  
Employee Benefits Security Administration 
May 2017 
 

On April 7, 2017, the Department announced that the applicability dates in its Fiduciary Rule 
and related prohibited transaction exemptions would be delayed from April 10, 2017 to June 9, 
2017, with certain provisions in the exemptions further delayed to January 1, 2018.  As a result, 
on June 9, 2017, investment advice providers to retirement savers will become fiduciaries, and 
the “impartial conduct standards” will become requirements of the exemptions.  Other exemption 
conditions scheduled to become applicable on April 10, 2017, will be delayed to January 1, 
2018, while the Department conducts its ongoing examination of the Fiduciary Rule as directed 
by President Donald J. Trump. 

The following FAQs provide additional information on the transition period from June 9, 2017 to 
January 1, 2018.1  This guidance, like the Fiduciary Rule and related exemptions, is generally 
limited to advice concerning investments in IRAs, ERISA-covered plans, and other plans 
covered by section 4975 of the Internal Revenue Code  

Q1. When do firms and their advisers have to comply with the conditions of the new Best 
Interest Contract (BIC) Exemption and the Class Exemption for Principal Transactions in 
Certain Assets Between Investment Advice Fiduciaries and Employee Benefit Plans and 
IRAs (Principal Transactions Exemption)?  

Firms and their advisers must comply with the exemptions’ conditions after June 9, 2017 if they 
receive compensation for investment advice in a manner that would violate the prohibited 
transaction rules, which are designed to protect retirement investors from conflicts of interest. 
Firms and advisers must either structure their compensation arrangements to avoid prohibited 
transactions or they must comply with an exemption such as the BIC Exemption or Principal 
Transactions Exemption.  

The Department has adopted a phased implementation approach to both of these exemptions. 
The Fiduciary Rule’s amended definition of fiduciary advice will first apply on June 9, 2017. On 

1 For the convenience of users, the Department has also republished the Best Interest Contract Exemption, the 
Principal Transactions Exemption and PTE 84-24, with the amended applicability dates, on EBSA’s website.  See 
www.dol.gov/agencies/ebsa/laws-and-regulations/rules-and-regulations/completed-rulemaking/1210-AB32-2. 
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that same date, the BIC Exemption and Principal Transactions Exemption will become available 
to fiduciary advisers. At the outset, however, and for a transition period extending until January 
1, 2018, fewer conditions will apply to financial institutions and advisers that seek to rely upon 
the exemptions.  

During the transition period, financial institutions and advisers must comply with the “impartial 
conduct standards” which are consumer protection standards that ensure that advisers adhere to 
fiduciary norms and basic standards of fair dealing. The standards specifically require advisers 
and financial institutions to:  

• Give advice that is in the “best interest” of the retirement investor. This best interest 
standard has two chief components: prudence and loyalty:  

 
o Under the prudence standard, the advice must meet a professional standard of care as 

specified in the text of the exemption;  
o Under the loyalty standard, the advice must be based on the interests of the customer, 

rather than the competing financial interest of the adviser or firm;  

• Charge no more than reasonable compensation;2 and 

• Make no misleading statements about investment transactions, compensation, and 
conflicts of interest.  

Absent further action from the Department, the transition period ends on January 1, 2018, and 
full compliance with all of the exemptions’ conditions is required for firms and advisers that 
choose to engage in transactions that would otherwise be prohibited under ERISA and the 
Internal Revenue Code. These conditions importantly include, among other things, requirements 
to execute a contract with IRA investors with certain enforceable promises, make specified 
disclosures, and implement specified policies and procedures to protect retirement investors from 
advice that is not in their best interest. The contract could require the IRA investor to pursue 
individual claims through arbitration, but must preserve the investors’ ability to bring class 
action claims in court.   

2 In the Principal Transactions Exemption, the impartial conduct standards specifically refer to the fiduciary’s 
obligation to seek to obtain the best execution reasonably available under the circumstances with respect to the 
transaction, rather than to receive no more than “reasonable compensation.” Accordingly, references in this 
document to “reasonable compensation” in the context of the Principal Transactions Exemption should be read to 
refer to this best execution.  
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A Financial System  
That Creates Economic Opportunities

Banks and Credit Unions

U . S .  D E P A R T M E N T  O F  T H E  T R E A S U R Y 

Report to President Donald J. Trump

Executive Order 13772 on Core Principles 
for Regulating the United States Financial System

Steven T. Mnuchin

Secretary
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Counselor to the Secretary
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A Financial System That Creates Economic Opportunities • Banks and Credit Unions

Executive Summary • Introduction

3

Introduction
President Donald J. Trump established the policy of his Administration to regulate the United States 
financial system in a manner consistent with a set of Core Principles. These principles were set forth 
in Executive Order 13772 on February 3, 2017. This Report is prepared by the U.S. Department of 
the Treasury, under the direction of Secretary Steven T. Mnuchin, in response to the Executive Order. 
This Report, and subsequent Reports, will identify any laws, treaties, regulations, guidance, reporting 
and record keeping requirements, and other Government policies that inhibit Federal regulation of 
the U.S. financial system in a manner consistent with the Core Principles. 

The Core Principles are:

A. Empower Americans to make independent financial decisions and informed choices in 
the marketplace, save for retirement, and build individual wealth;

B. Prevent taxpayer-funded bailouts;

C. Foster economic growth and vibrant financial markets through more rigorous regulatory 
impact analysis that addresses systemic risk and market failures, such as moral hazard and 
information asymmetry;

D. Enable American companies to be competitive with foreign firms in domestic and foreign 
markets;

E. Advance American interests in international financial regulatory negotiations and 
meetings;

F. Make regulation efficient, effective, and appropriately tailored; and

G. Restore public accountability within Federal financial regulatory agencies and rationalize 
the Federal financial regulatory framework.

Review of the Process for This Report
As directed by the Executive Order, Treasury consulted with the member agencies of the Financial 
Stability Oversight Council (FSOC), including the Board of Governors of the Federal Reserve 
System (Federal Reserve or FRB), the Office of the Comptroller of the Currency (OCC), the 
Consumer Financial Protection Bureau (CFPB), the Securities and Exchange Commission 
(SEC), the Federal Deposit Insurance Corporation (FDIC), the Commodity Futures Trading 
Commission (CFTC), the Federal Housing Finance Agency (FHFA), and the National Credit 
Union Administration (NCUA). These consultations with FSOC members included holding a 
series of bilateral meetings and evaluation of written submissions. Treasury also consulted with 
FSOC’s independent member with insurance expertise and nonvoting members of FSOC. 

Treasury consulted extensively with a wide range of stakeholders, including trade groups, financial 
services firms, consumer and other advocacy groups, academics, experts, financial markets utilities, 
rating agencies, investors and investment strategists, and others with relevant knowledge. Treasury 
also reviewed a wide range of data, research, and published material from both public and private 
sector sources.
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A Financial System That Creates Economic Opportunities • Banks and Credit Unions

Executive Summary • Scope of This Report and Subsequent Reports

4

Treasury incorporated the widest possible range of perspectives in evaluating approaches to the 
regulation of the U.S. financial system according to the Core Principles. A list of organizations and 
individuals who provided input to Treasury in connection with the preparation of this report is set 
forth as Appendix A.

Scope of This Report and Subsequent Reports
The U.S. financial system is a vast network of various types of institutions that offer services 
to consumers and businesses. It comprises domestic organizations, U.S.-based organizations 
that operate globally, and foreign-owned institutions that have a presence in the United States. 
Financial services are offered across a wide range of categories of institutions, including banks and 
credit unions, asset managers, insurance companies; non-bank financial companies, and various 
market utilities, including exchanges and clearing houses. Markets for liquid financial products 
include a wide range of listed and over-the-counter markets, exchanges and other market utilities 
that provide liquidity for equity, fixed income, financial derivatives, and other financial products. 
In short, the financial system encompasses a wide variety of institutions and services.

Given the breadth of the financial system and the unique regulatory regime governing each seg-
ment, Treasury will divide its review of the financial system into a series of reports:

• The depository system, covering banks, savings associations, and credit unions of all sizes, 
types and regulatory charters;

• Capital markets: debt, equity, commodities and derivatives markets, central clearing and 
other operational functions;

• The asset management and insurance industries, and retail and institutional investment 
products and vehicles; and

• Non-bank financial institutions, financial technology, and financial innovation.

This report covers the depository system. Subsequent reports will cover the other topics listed 
above. This report does not cover comprehensive housing reform and the future state of the 
government-sponsored enterprises, Fannie Mae and Freddie Mac. However, reference is made to 
numerous elements of regulations pertaining to mortgage loan origination, servicing and capital 
markets treatment.

On April 21, 2017, President Trump issued two Presidential Memoranda to the Secretary of the 
Treasury. One calls for Treasury to review the Orderly Liquidation Authority (OLA) established 
in Title II of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank). 
The other calls for Treasury to review the process by which the FSOC determines that a nonbank 
financial company could pose a threat to the financial stability of the United States, subjecting 
such an entity to supervision by the Federal Reserve and enhanced prudential standards, as well 
as the process by which the FSOC designates financial market utilities as systemically important. 
Treasury will conduct a review and submit separate reports to the President in response to each 
Memorandum within 180 days of the issuance thereof. Accordingly, this report will not cover OLA 
or the FSOC designation process.
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A Financial System That Creates Economic Opportunities • Banks and Credit Unions

Executive Summary • Summary of Recommendations  for Regulatory Reform

10

conditions would otherwise require. To the extent regulatory costs can be spread over a large 
number of customers, regulation can create a barrier to entry for smaller firms and confer competi-
tive advantages on the largest institutions. Tailoring regulation therefore is essential to ensure that 
regulation does not play a role in fostering too-big-to-fail institutions.

Beside the need to prevent taxpayer-funded bailouts, the financial sector must be well regulated 
to ensure the safety and soundness of the financial system. Treasury’s recommendations seek to 
right-size financial regulation and remove unnecessary regulatory duplication and overlap. The key 
elements of the regulatory framework that should be retained through any reform include:

• Explicit, appropriately risk-sensitive capital standards;

• Supervised stress-testing appropriately tailored based on banking organizations’ 
complexity;

• Explicit, measurable and transparent liquidity requirements;

• Actionable living wills for the largest systemically-important banks; and

• Enhanced prudential standards, based on the size and complexity of financial 
institutions.

Treasury believes that the recommendations identified in this report would further enhance the 
stability of the financial system by improving the effectiveness of regulation and creating more 
robust and resilient financial institutions.

Summary of Recommendations  
for Regulatory Reform
Treasury’s review of the regulatory framework for the depository sector has identified significant 
areas for reform in order to conform to the Core Principles. The review has identified a wide range 
of changes that could meaningfully simplify and reduce regulatory costs and burdens, while main-
taining high standards of safety and soundness and ensuring the accountability of the financial 
system to the American public.

Treasury’s recommendations relating to the reform of the banking sector regulatory framework, as 
set forth within this Report, can be summarized as follows:

• Improving regulatory efficiency and effectiveness by critically evaluating mandates and 
regulatory fragmentation, overlap, and duplication across regulatory agencies;

• Aligning the financial system to help support the U.S. economy;

• Reducing regulatory burden by decreasing unnecessary complexity;

• Tailoring the regulatory approach based on size and complexity of regulated firms and 
requiring greater regulatory cooperation and coordination among financial regulators; and

• Aligning regulations to support market liquidity, investment, and lending in the U.S. 
economy.
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Treasury’s recommendations to the President are focused on identifying laws, regulations, and 
other government policies that inhibit regulation of the financial system according to the Core 
Principles. In developing the recommendations, several common themes have emerged. First, there 
is a need for enhanced policy coordination among federal financial regulatory agencies. Second, 
supervisory and enforcement policies and practices should be better coordinated for purposes of 
promoting both safety and soundness and financial stability. Increased coordination on the part 
of the regulators will identify problem areas and help financial regulators prioritize enforcement 
actions. Third, financial laws, regulations, and supervisory practices must be harmonized and 
modernized for consistency.

A list of all of Treasury’s recommendations within this report is set forth as Appendix B, including 
the recommended action, method of implementation (Congressional and/or regulatory action), 
and which Core Principles are addressed.

Following is a summary of the recommendations set forth in the report.

Addressing the U.S. Regulatory Structure
Both Congress and the financial regulatory agencies have roles to play in reducing overlap and 
increasing coordination within the U.S. financial regulatory framework.

Treasury recommends that Congress take action to reduce fragmentation, overlap, and duplication 
in the U.S. regulatory structure. This could include consolidating regulators with similar missions 
and more clearly defining regulatory mandates. Increased accountability for all regulators can be 
achieved through oversight by an appointed board or commission or, in the case of a director-led 
agency, appropriate control and oversight by the Executive Branch, including the right of removal 
at will by the President.

Treasury recommends that Congress expand FSOC’s authority to play a larger role in the coordina-
tion and direction of regulatory and supervisory policies. This can include giving it the authority 
to appoint a lead regulator on any issue on which multiple agencies may have conflicting and 
overlapping regulatory jurisdiction. 

Treasury recommends that Congress reform the structure and mission of the Office of Financial 
Research to improve its effectiveness and to ensure greater accountability. Treasury recommends 
that the OFR become a functional part of Treasury, with its Director appointed by the Secretary, 
without a fixed term and subject to removal at will, and that the budget of OFR come under the 
control of the Treasury appropriation and budget process.

Finally, the agencies should work together to increase coordination of supervision and examination 
activities. The agencies should also consider coordinating enforcement actions such that only one 
regulator leads enforcement related to a single incident or set of facts.

Refining Capital, Liquidity, and Leverage Standards
Treasury offers a number of recommendations aimed at both decreasing the burden of statutory 
stress testing and improving its effectiveness by tailoring the stress-testing requirements based on 
the size and complexity of banks. For the statutory, company-led annual Dodd-Frank Act stress 
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Regulatory Structure

Recommendation
Policy Responsibility Core 

PrincipleCongress Regulator
REGULATORY OVERLAP AND DUPLICATION

•  Congress should take action to reduce regulatory fragmentation, overlap, 
and duplication.

Congress F, G

•  FSOC’s statutory mandate should be broadened so that it can assign a lead 
regulator as primary regulator on issues where agencies have conflicting or 
overlapping jurisdiction.

•  FSOC should be reformed to further facilitate information sharing and 
coordination among member agencies.

Congress B, F

•  Congress should reform the structure and mission of the Office of Financial 
Research to improve its effectiveness and to ensure greater accountability.

•  OFR should become part of the Treasury, with its Director subject to 
appointment by the Secretary, without a fixed term and subject to removal 
at will, and that the budget of the OFR come under the control of the 
Treasury appropriations and budget process.

Congress F, G

CYBER SECURITY

•  Treasury recommends that federal and state financial regulatory agencies 
establish processes for coordinating regulatory tools and examinations 
across sub-sectors.

•  Financial regulatory agencies should work to harmonize regulations, 
including using a common lexicon.

•  Financial regulators should work to harmonize interpretations and 
implementation of specific rules and guidance around cybersecurity.

Federal 
and State 
Financial 

Regulatory 
Agencies

F, G

Note: each “policy responsibility” above is a preliminary assessment and is not intended to indicate 
whether other authorities may exist to implement the relevant recommendation.
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Community Financial Institutions

Recommendation
Policy Responsibility Core 

PrincipleCongress Regulator
RECOMMENDATIONS FOR COMMUNITY BANKS

•  Simplifying the capital regime for community banks: Treasury 
recommends that bank regulators explore exempting community banks 
from the risk-based capital regime implementing the Basel III standards. 
In addition, if required, Dodd-Frank’s Collins Amendment should be 
amended (Dodd-Frank Section 171). Regulators should simplify and 
improve the calculation of capital requirements for MSAs, as well as 
simplify and clarify the definition of HVCRE loans to avoid the application 
of higher risk-weights for loans where it would be unnecessary.

Congress FRB, 
FDIC, 
OCC 

Regulation

A, C, F

•  Raising the Small Bank Holding Company Policy Statement asset 
threshold: Treasury recommends raising the asset threshold of the Federal 
Reserve’s Small Bank Holding Company and Savings and Loan Holding 
Company Policy Statement to $2 billion (from the current $1 billion).

Congress FRB 
Regulation

A, C, F

RECOMMENDATIONS FOR COMMUNITY DEVELOPMENT 
FINANCIAL INSTITUTIONS AND MINORITY DEPOSITORY INSTITUTIONS

•  It may be appropriate to grant CDFI banks and MDIs additional 
flexibility in utilizing subordinated debt or capital, particularly capital 
that is borrowed by the holding company and injected into the bank. 
Such capital may include program-related investments received from 
foundations or impact investors.

FRB, 
FDIC, 
OCC 

Regulation

A, C, F

RECOMMENDATIONS FOR FEDERALLY-INSURED CREDIT UNIONS

•  Easing the NCUA regulations relating to credit union capital and 
stress-testing requirements: NCUA should revise the risk-based capital 
requirements to only apply to credit unions with total assets in excess of 
$10 billion or eliminate altogether risk-based capital requirements for 
credit unions satisfying a 10% simple leverage (net worth) test.

NCUA 
Regulation

A, C, F

•  Raising the scope of application for stress-testing requirements 
for credit unions to $50 billion: In line with the tailoring of capital 
regulations for banks, Treasury recommends generally raising the scope 
of application for stress testing of federally-insured credit unions to $50 
billion in assets (from the current $10 billion threshold).

NCUA 
Regulation

A, C, F

•  Allowing appropriate supplemental capital: Treasury supports allowing 
credit unions to rely in part on appropriately designed supplemental 
capital to meet a portion of their risk-based capital requirements. Such 
supplemental capital instruments, if required to have essential prudential 
features (e.g., noncumulative perpetual preferred stock and subordinated 
debt with long-maturity and lack of early event acceleration) will allow 
credit unions to increase their capital from investors rather than relying 
solely on retained earnings.

Congress NCUA 
Regulation

A, C, F

Note: each “policy responsibility” above is a preliminary assessment and is not intended to indicate 
whether other authorities may exist to implement the relevant recommendation.
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Recommendation
Policy Responsibility Core 

PrincipleCongress Regulator
ENCOURAGING DE NOVO ACTIVITY

•  Treasury recommends implementing changes to the existing regulatory 
capital requirements and other burdensome rules for community banks 
and a critical review of capital requirements applicable to de novo 
banks. The application process of obtaining deposit insurance should be 
significantly streamlined, and Treasury supports the FDIC’s recent efforts 
to encourage de novo charters.

FDIC  
Regulation

A, C, F

REGULATORY REPORTING

•  Treasury recommends that the regulators continue to streamline 
current regulatory reporting requirements for all community financial 
institutions. Treasury recommends that the regulators focus their efforts 
on applicability of each line item.

FRB, 
FDIC, 
OCC  

Supervisory 
and 

Regulation

A ,F, G

EXAMINATIONS

•  Reviewing examination overlap and duplication: Treasury recommends 
that: (i) Congress consider raising the current asset threshold for smaller 
banks eligible for an 18 month examination cycle; (ii) the NCUA 
implements parallel changes to extend examination cycles for smaller 
credit unions; and (iii) all regulators expand upon current efforts to 
further coordinate and rationalize their examination and data collection 
procedures to promote accountability and clarity.

Congress FRB, 
FDIC, 
OCC, 

NCUA, 
CFPB  

Supervisory

A, F, G

AGRICULTURAL AND RURAL CREDIT

•  Minimizing compliance burdens for rural and agriculture lenders: 
Providing banking services in rural areas is particularly difficult given 
the scarcity of key service providers, such as appraisers and other legal 
and compliance staff. As such, the regulators need to recognize these 
circumstances and provide special consideration to agriculture and rural 
banks’ compliance challenges.

FRB, 
FDIC, 
OCC  

Supervisory

A, F, G

INCREASING THRESHOLD FOR MAKING SMALL CREDITOR QUALIFIED 
MORTGAGE (QM) LOANS

•  Reforming mortgage requirements: A detailed evaluation of mortgage 
requirements is addressed in the Residential Mortgage section.

FRB, 
FDIC, 
OCC, 
CFPB  

Regulation

A, F, G

Note: each “policy responsibility” above is a preliminary assessment and is not intended to indicate 
whether other authorities may exist to implement the relevant recommendation.
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Improving the Regulatory Engagement Model

Recommendation
Policy Responsibility Core 

PrincipleCongress Regulator
REASSESSING REGULATORY REQUIREMENTS ON A BANKING 
ORGANIZATION’S BOARD OF DIRECTORS

•  Treasury recommends an inter-agency review of the collective 
requirements imposed on Boards in order to reassess and better tailor 
these aggregate expectations and restore balance in the relationship 
between regulators, Boards, and bank management.

Interagency 
regulators

C, F, G

ENHANCED USE OF REGULATORY COST-BENEFIT ANALYSIS

•  Federal financial regulatory agencies should follow the principles 
of transparency and public accountability by conducting rigorous 
cost-benefit analyses and making greater use of notices of proposed 
rulemakings to solicit public comment. In particular, Treasury 
recommends that financial regulatory agencies perform and make 
available for public comment a cost-benefit analysis with respect to at 
least all “economically significant” proposed regulations, as such term is 
used in Executive Order 12866. Such analysis should be included in the 
administrative record of the final rule.

Federal 
Financial 

Regulatory 
Agencies

F, G

IMPROVING THE PROCESS FOR REMEDIATING IDENTIFIED REGULATORY ISSUES

•  Treasury recommends an interagency reassessment of the volume 
and nature of matters requiring attention (MRAs), matters requiring 
immediate attention (MRIAs), and consent orders (COs) to evaluate 
impact, consistency and overlap and to establish consistent interagency 
standards.

Interagency 
regulators

C, F, G

•  Treasury recommends that regulators and banking organizations develop 
an improved approach to addressing and clearing regulatory actions.

Interagency 
regulators

C, F, G

COMMUNITY REINVESTMENT ACT

•  It is very important to have the benefits arising from banks’ CRA 
investments better align with the interest and needs of the communities 
that they serve and to improve the current supervisory and regulatory 
framework for CRA. Treasury expects to comprehensively assess 
how the CRA could be improved to achieve these goals, which will 
include soliciting input from individual consumer advocates and other 
stakeholders. Aligning the regulatory oversight of CRA activities with a 
heightened focus on community investments will become a high priority 
for the Secretary.

Congress Treasury, 
Interagency

A, F

Note: each “policy responsibility” above is a preliminary assessment and is not intended to indicate 
whether other authorities may exist to implement the relevant recommendation.
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Consumer Financial Protection Bureau

Recommendation
Policy Responsibility Core 

PrincipleCongress Regulator
ADOPTING STRUCTURAL REFORMS TO MAKE THE CFPB MORE ACCOUNTABLE 
TO THE PRESIDENT, CONGRESS AND THE AMERICAN PEOPLE

•  The for-cause removal protection for the CFPB Director impermissibly 
limits the President’s authority, disperses executive power, and renders 
the CFPB less politically accountable than other agencies. The most 
straightforward remedy is to make the Director removable at-will by 
the President. As an alternative, the CFPB could be restructured as an 
independent multi-member commission or board, which would create an 
internal check on the exercise of agency power.

Congress A,G

•  The CFPB should be funded through the annual congressional 
appropriations process to enable Congress to exercise greater oversight and 
control over how taxpayer dollars are spent.

Congress A,G

• The CFPB should be subject to OMB apportionment. Congress A,G

•  CFPB’s other funding mechanism, the Consumer Financial Civil Penalty 
Fund, should be reformed to permit the CFPB to retain and use only those 
funds necessary for payments to the bona fide victims of activities for which 
the CFPB has imposed civil money penalties. The CFPB should remit to 
the Treasury any funds in excess of payments to victims.

Congress A,G

ENSURING THAT REGULATED ENTITIES HAVE CERTAINTY 
REGARDING CFPB INTERPRETATIONS OF THE LAW BEFORE 
SUBJECTING THEM TO ENFORCEMENT ACTIONS

•  The CFPB should issue rules or guidance subject to public notice and 
comment procedures before bringing enforcement actions in areas in 
which clear guidance is lacking or the CFPB’s position departs from the 
historical interpretation of the law.

CFPB 
Regulation

A, C, 
F, G

•  The CFPB should adopt regulations that more clearly delineate its 
interpretation of the UDAAP standard. The agency should seek monetary 
sanctions only in cases in which a regulated party had reasonable notice—
by virtue of a CFPB regulation, judicial precedent, or FTC precedent—
that its conduct was unlawful. The CFPB could implement this reform 
administratively through issuance of a regulation limiting the application 
of monetary sanctions to cases that satisfy this notice standard.

CFPB 
Supervisory 

and 
Regulation

A, C, 
F, G

Note: each “policy responsibility” above is a preliminary assessment and is not intended to indicate 
whether other authorities may exist to implement the relevant recommendation.
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Recommendation
Policy Responsibility Core 

PrincipleCongress Regulator
•  The CFPB should make the requirements for CFPB no-action relief less 

onerous. The CFPB should align its policies for issuing no-action letters or 
analogous documents with the more effective policies of the SEC, CFTC, 
and FTC. To make the CFPB no-action letter policy a more useful tool for 
the providers and consumers of financial services, the CFPB should adopt 
the following changes: (a) expand the scope of the policy beyond “new” 
products; (b) require a consumer benefit, but not a “substantial” consumer 
benefit; (c) require some regulatory uncertainty to issue a no-action letter, 
but not “substantial” uncertainty; (d) address a broader number and range 
of UDAAP questions; and (e) revisit the requirement that applicants be 
required to share potentially proprietary data with CFPB, which the agency 
may not be able to adequately safeguard.

CFPB 
Supervisory 

and 
Regulation

A, F, G

ADOPTING PROCEDURAL REFORMS TO CURB EXCESSES AND 
ABUSES IN INVESTIGATIONS AND ENFORCEMENT ACTIONS

•  The CFPB should bring enforcement actions in federal district court 
rather than use administrative proceedings. To the extent CFPB continues 
to pursue some enforcement actions through administrative adjudications, 
it should promulgate a regulation specifying binding criteria that it will 
use when deciding whether to bring an action in federal court or before 
an ALJ in the first instance.

CFPB 
Supervisory 

and 
Regulation

A, F, G

•  The CID process should be reformed to ensure subjects of an investigation 
receive the benefit of existing statutory protections, backed by judicial 
review. The CFPB should adopt guidance to ensure that all CIDs comply 
with the standard set forth by the D.C. Circuit in the ACICS case. In 
addition, the CFPB should adopt procedures to ensure that review of a 
CID appeal remains confidential if requested. Congress should amend the 
Dodd-Frank Act to permit persons who receive a CID to proactively file a 
motion in federal district court to modify or set aside a CID, rather than 
limiting recourse to an appeal to the Director.

Congress CFPB 
Supervisory

A, F, G

EXPANDING REGULATORY REVIEW REQUIREMENT

•  The CFPB should promulgate a regulation committing it to regularly 
reviewing all regulations that it administers to identify outdated or 
otherwise unnecessary regulatory requirements imposed on regulated 
entities.

CFPB 
Regulation

A, C, 
F, G

IMPROVING SAFEGUARDS FOR CONSUMER COMPLAINT DATABASE

•  The CFPB’s Consumer Complaint Database should be reformed to make 
the underlying data available only to federal and state agencies, and not to 
the general public.

Congress CFPB 
Supervisory 

and 
Regulation

A, F, G

ELIMINATING CFPB’S DUPLICATIVE AND UNNECESSARY SUPERVISORY AUTHORITY

•  Congress should repeal the CFPB’s supervisory authority. The responsibility 
to supervise banks should be entrusted to the prudential regulators. 
Supervision of nonbanks should be returned to state regulators.

Congress A, D, F

Note: each “policy responsibility” above is a preliminary assessment and is not intended to indicate 
whether other authorities may exist to implement the relevant recommendation.
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Residential Mortgage Lending

Recommendation
Policy Responsibility Core 

PrincipleCongress Regulator
MORTGAGE LOAN ORIGINATION

•  Adjust and Clarify the ATR Rule and Eliminate the “QM Patch”: The 
CFPB should engage in a review of the ATR/QM rule and work to align 
QM requirements with GSE eligibility requirements, ultimately phasing 
out the QM Patch and subjecting all market participants to the same 
transparent set of requirements. These requirements should make ample 
accommodation for compensating factors that should allow a loan to be 
a QM loan even if one particular criterion is deemed to fall outside the 
bounds of the existing framework, such as when a borrower has a high DTI 
ratio with compensating factors.

CFPB  
Regulation

A, F

•  Modify Appendix Q of the ATR Rule: Appendix Q should be simplified 
and the CFPB should make much clearer, binding guidance for use 
and application. The CFPB should review Appendix Q standards for 
determining borrower debt and income levels to mitigate overly prescriptive 
and rigid requirements. Review of these requirements should be particularly 
sensitive to considerations for self-employed and non-traditional borrowers.

CFPB  
Regulation

A, F

•  Revise the Points and Fees Cap for QM Loans: The CFPB should 
increase the $103,000 loan threshold for application of the 3% points and 
fees cap, which would encourage additional lending in the form of smaller 
balance loans. The CFPB should scale points and fees caps in both dollar 
and percentage terms for loans that fall below the adjusted loan amount 
threshold for application of the 3% points and fees cap.

CFPB  
Regulation

A, F

•  Increase the Threshold for Making Small Creditor QM Loans: Raising 
the total asset threshold for making Small Creditor QM loans from the 
current $2 billion to a higher asset threshold of between $5 and $10 
billion is recommended to accommodate loans made and retained by small 
depository institutions. In order to maintain a level playing field across 
institution types, an alternative approach to this recommendation would be 
to undertake a rulemaking to amend the QM rule and related processes for 
all lenders regardless of type.

CFPB  
Regulation

A, F

•  Clarify and Modify TRID: The CFPB could resolve uncertainty 
regarding what constitutes a TRID violation through notice and comment 
rulemaking and/or through the publication of more robust and detailed 
FAQs in the Federal Register. The CFPB should allow a more streamlined 
waiver for the mandatory waiting periods, in consultation with all market 
participants, including both lenders and realtors. The CFPB should allow 
creditors to cure errors in a loan file within a reasonable period after closing.

CFPB  
Regulation

A, F

•  Improve Flexibility and Accountability of Loan Originator 
Compensation Rule: The CFPB should improve flexibility and 
accountability of the Loan Originator Compensation Rule, particularly 
in those instances where an error is discovered post-closing, in order to 
facilitate post-closing corrections of non-material errors. The CFPB should 
establish clear ex ante standards through notice and comment rulemaking, 
which will clarify its enforcement priorities with respect to the Loan 
Originator Compensation Rule.

CFPB  
Regulation

A, F

Note: each “policy responsibility” above is a preliminary assessment and is not intended to indicate 
whether other authorities may exist to implement the relevant recommendation.
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Recommendation
Policy Responsibility Core 

PrincipleCongress Regulator
•  Delay Implementation of HMDA Reporting Requirements: The CFPB 

should delay the 2018 implementation of the new HMDA requirements 
until borrower privacy is adequately addressed and the industry is better 
positioned to implement the new requirements. The new requirements 
should be examined for utility and cost burden, particularly on 
smaller lending institutions. Consideration should be given to moving 
responsibility for HMDA back to bank regulators, discontinuing public 
use, and revising regulatory applications.

Congress CFPB  
Regulation F

MORTGAGE LOAN SERVICING

•  Place a Moratorium on Additional Mortgage Servicing Rules: The 
CFPB should place a moratorium on additional rulemaking in mortgage 
servicing while the industry updates its operations to comply with the 
existing regulations and transitions from HAMP to alternative loss 
mitigation options. In addition, the CFPB should work with prudential 
regulators and state regulators to improve alignment where possible in 
both regulation and examinations.

CFPB, 
FRB, OCC, 

FDIC, 
CSBS  

Regulation

F

PRIVATE SECTOR SECONDARY MARKET ACTIVITIES

•  Repeal or Revise Residential Mortgage Risk Retention Requirement: 
Repeal or substantially revise the residential mortgage risk retention 
requirement. If the requirement is revised rather than repealed, the 
legislation should designate one agency from among the six rule-writing 
agencies to be responsible for the interpretation of the risk retention rule.

Congress FRB, FDIC, 
HUD, 
FHFA, 

OCC, SEC  
Regulation

F

•  Enhance PLS Investor Protections: Congress should consider legislation 
providing additional protections for investors in PLS.

Congress C

•  Clarify Limited Assignee Liability for Secondary Market Investors: 
Secondary market investors, who do not exercise control over the loan 
origination process, should receive clear, authoritative guidance on their 
assignee liability under existing rules.

CFPB  
Regulation

F

•  Improve the Alignment of the Regulatory Capital Framework for 
Structured Mortgage Products: Prudential bank regulators should review 
the regulatory framework for risk-weighting and stress-testing applicable 
to securitization in order to better align the framework with the risk of 
the asset and with international standards for securitized products.

FRB, OCC, 
FDIC  

Regulation

F

•  Amend Reg AB II: The SEC should amend Reg AB II as it applies to 
registered securitizations to reduce the number of required reporting fields.

SEC  
Regulation

F

•  Evaluate Impact of Liquidity Rules on the PLS Market: U.S. banking 
regulators should consider the impact that capital and liquidity rules 
implementing Basel III standards would have on secondary market 
activity, and calibrate them to reduce complexity and avoid punitive 
capital requirements.

FRB, 
FDIC, 
OCC  

Regulation

F

Note: each “policy responsibility” above is a preliminary assessment and is not intended to indicate 
whether other authorities may exist to implement the relevant recommendation.
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Master to do list 

BSA Loans Deposits UDAAP Misc 

Add Ethiopia to your list of 
countries to monitor for wire 
transfer or other international 

transactions 

Share with 
management/board 
the potential cost of 
getting HMDA wrong 

Test your automated 
transfer saving or 

other linked account 
fees and processes to 

ensure you are not 
double charging 

Understand that the 
CFPB does not always 

win – Intercept case 

Do a refresh on your 
ATR rule 

requirements, for QM 
and non-QM to make 

sure verification of 
income and assets is 

documented 

Share with 
management/board the 

information about FinCEN 
settlement with the 

MoneyGram executive and 
clarify personal liability risk 

For CRA purposes, 
look at the affordable 

mortgage lending 
guide for possible 

programs that would 
work for your 

institution 

Update your remote 
deposit capture 

processes to require a 
restrictive 

endorsement of “for 
mobile deposit only” to 
reduce the likelihood 

of the item being 
deposited a second 

time as a paper 
deposit 

Third party vendors 
can be two-time 

“losers” – ensure that 
your process includes 

a search for prior 
actions 

For mortgage 
servicing, do a re-test 

to make sure your 
foreclosure processors 

are in constant 
communication with 
your loss mitigation 

processors 

Update/add the Section 311 
Special Measure against 

FBME Bank, Ltd. 

Look at your controls 
for mortgage servicing 
accuracy in light of the 

Ocwen case 

Monitor the delay of 
the prepaid card rules 
and the changes that 

may occur prior to 
April 2018 

Wells Fargo – share 
both the independent 
board report and the 
OCC report – seems 
there were several 

potential break downs 
causing the problem 

Look at your escrow 
disbursement 

practices – is the 
correct insurance 

payment going to the 
correct borrower’s 

insurance? 

Share the FinCEN law 
enforcement success stories 

in upcoming BSA training 

Train, re-train, or 
remind your 

underwriters and 
lenders about the risks 

of maternity 
discrimination 

  

For mortgage loan 
periodic statements, 
look at the specificity 

of the language 
describing transaction 

activity 
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If you have exposure to Cuba 
OFAC risk, monitor the 
forthcoming regulations 

based on the new 
presidential policy 

Demonstrate to 
lenders the new 
functionality and 

process for the NMLS 
website 

  

For student loan 
servicers, check your 

handling of deferments 
and deferment 

terminations as well as 
interest capitalization 

 

Monitor the proposed 
HMDA clarifications 
and changes.  Build 

into your HMDA 
training materials as 

applicable 

  

If you are an FDIC 
examined bank and 
you missed the CRA 

notice update last 
quarter, now is the 
time to make the 

change in the notice 

    

For OCC supervised 
institutions – share 

with 
management/board 

the updated guidance 
on violations of laws 

and regulations 

    

Ensure your 
understanding and 
compliance with the 

new DOL fiduciary rule 
     
     
     

 

July 2017 167


	TOC
	BSA 1
	BSA 2
	BSA 3
	BSA 4
	BSA 5
	LOAN 1
	LOAN 2
	LOAN 3
	LOAN 4
	LOAN 5
	LOAN 6
	LOAN 7
	LOAN 8
	DEPOSIT 1
	DEPOSIT 2
	DEPOSIT 3
	DEPOSIT 4
	UDAPP 1
	UDAAP 2
	UDAAP 3
	MISC 1
	MISC 2
	MISC 3
	MISC 4
	MISC 5
	TO DO

	ItbW9uZXlncmFtLWV4ZWN1dGl2ZQA=: 
	form3: 
	keys: Search
	button0: 


	1hZ2FpbnN0LWZibWUtYmFuay1sdGQA: 
	form3: 
	keys: Search
	button0: 


	Bwb3J0ZWQtYmFuay1zZWNyZWN5AA==: 
	form3: 
	keys: Search
	button0: 


	llcy8yMDE3L0hVRE5vXzE3LTAyOQA=: 
	form3: 
	query: 
	input7: 


	pvZXk/QWNyb2JhdFdlYkNhcFRJRDIA: 
	button0: 



